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SYMPOSIUM 

RURAL LOW-INCOME HOUSING AND 

MASSACHUSETTS CHAPTER 40B: A 

PERSPECTIVE FROM THE ZONING 

BOARD OF APPEALS 

ERIC J. GOUVIN* 
ABSTRACT 
The Massachusetts Low and Moderate Income Housing Act 
("Act") was enacted in 1969 to promote the construction of low­
income housing in restrictively zoned Massachusetts communi­
ties. It seeks to achieve its goal by providing a builder's remedy 
which, in effect, overrides local zoning ordinances. The local 
Zoning Board of Appeals ("ZBA"), in deciding whether to issue 
a Comprehensive Permit under the Act, must evaluate the local 
and regional need for low- to moderate-income housing and 
weigh that need against local concerns over health, safety, design, 
and open space conservation. This Article examines the diffi­
culty of applying the Act in rural towns. First, it focuses on the 
role that the Act asks ZBAs to play in the approval process. 
Next it examines two issues arising in the application of the Act 
to rural communities: the determination of the "region" when 
there is no obvious city/suburb relationship, and the assessment 
of the need for low- to moderate-income housing in the region 
and the locality. The Article discusses how different results may 
be obtained if "need" is informed by an "in-place" approach to 
housing policy as opposed to a "mobility relief" approach. The 
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Article concludes that public discussion about the Act's goals and 
the extent to which non-discriminatory local ordinances should 
receive deference deserve to be part of the public dialogue on 
housing policy. 
I. PREFA,CE 
Although it is somewhat unusual to start a law review article 
with a preface, in this case one is necessary. UnliKe the other con­
tributors to this symposium issue, I am not an expert on housing 
policy. Some of the participants in this symposium have devoted 
their professional lives to the problem of finding ways to provide 
decent housing to low-income families, know all the twists and 
turns of federal and state housing'policy, and can refer to the vari­
ous housing programs by their short-hand titles. I am not one of 
those people. 
Nevertheless, I believe I have something to add to this exami­
nation of the Massachusetts Low and Moderate Income Housing 
Actl ("Act"). I served as a member of the Zoning Board of Ap­
peals in the rural town of Gill (1998 population: 1584) during a pe­
riod when a Comprehensive Permit under the Act was considered 
and denied. In the interest of full disclosure, and to provide some 
context for the comments contained in this Article, I am providing 
this Preface to fill in some of the details of my involvement in that 
permit process2 and to offer my experience, though anecdotal, as 
something of a case study in the application of the Act to a rural 
community. I seek the reader's indulgence to allow me to provide 
this background without being bound by traditional law review con­
ventions requiring footnotes for every assertion. The rest of the 
Article will adopt the more traditional law review approach, and 
will perhaps be more intelligible for having the context of this 
Preface. 
I served as a member of the Town of Gill Zoning Board of 
Appeals ("Gill ZBA") from 1992 through 1999, during which time 
the Gill ZBA considered an application from the Franklin County 
Regional Housing Authority ("FCRHA") for a Comprehensive 
1. MASS. GEN. LAWS ch. 40B, §§ 20-23 (1998). 
2. See Ronald K.L. Collins, A Letter on Scholarly Ethics, 45 J. LEGAL EDUC. 139, 
141-42 (1995) (advocating more complete disclosure of potential conflicts of interest in 
scholarly writing); cf ASS'N OF AM. LAW SCH., Statement of Good Practices by Law 
Professors in the Discharge of Their Ethical and Professional Responsibilities, in 2000 
HANDBOOK 89, 92 ("If views expressed in an article were also espoused in the course of 
representation of a client or in consulting, this should be acknowledged."). 
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Permit under the Act to build low-income housing. The FCRRA's 
application had a long and tortured history. Prior to February 7, 
1989, the FCRRA notified the Town of Gill Board of Selectmen of 
its intent to construct low-income housing in Gill. This initial notifi­
cation began the approval process for the project. On February 7, 
1989, the Gill Board of Selectmen and the FCRRA entered into an 
"Agreementto Cooperate in the Development of Chapter 6671705 
Rousing" ("Agreement"). The Agreement contemplated the de­
velopment of 20 units of housing for elders, 6 units of family hous­
ing, and 1 duplex to house 8 elders with special needs. The 
Agreement also stated that the applicant would "abide by EOCD 
[Executive Office for Communities and Development] cost guide­
lines, design standards, and development procedures."3 
On June 20, 1990, the FCRRA took title to the parcel of land 
in Gill where it intended to build. In December 1992, the FCRRA 
began the process of obtaining approval from the Town of Gill Con­
servation Commission. The proceedings with the Conservation 
Commission concluded on April 22, 1994, when the Commission 
issued an Order of Conditions affecting the project. 
In the meantime, the FCRRA met with groups of Gill re­
sidents to explain the proposed project. The FCRRA met infor­
mally with the Gill ZBA on July 29, 1993, to give a general 
overview of the original project. At this meeting, the FCRRA dis­
tributed materials from the Exe'cutive Office of Communities and 
Development regarding the role of the ZBA in the Comprehensive 
Permit process. The materials sent mixed messages about the sig­
nificance of the ZBA's role, but one thing was clear: a permit denial 
by the ZBA would almost certainly be futile.4 The FCRRA gave 
me, and I beiieve the other ZBA members, the distinct impression 
that our role in the process was to merely rubber stamp their propo­
sal unless some truly 'egregious life threatening safety issue was pre­
sent on the face of the application. After that meeting I fully 
anticipated that the approval of the application would be routine 
and uneventful.5 
3. See Comprehensive Permit Application (May 9, 1995) (on file with author), 
4, See EXECUTIVE OFFICE FOR CMTYS. & DEV., GUIDELINES FOR LOCAL REVIEW 
OF COMPREHENSIVE PERMITS 19 (June 1990) (discussing why it is better for a local ZBA 
to approve a Comprehensive Permit with conditions rather than to deny it outright, and 
making the stark observation that "[t]he Housing Appeal Committee has upheld out­
right denials of applications for comprehensive permits in only a few exceptional 
cases"). 
5, I would venture to say that most rural ZBAs consisting of citizen volunteers 
will throw up their hands, rely on tht:: representations of the applicant, and basically 
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On May 9, 1995, the Town of Gill received the FCRRA's for­
mal Comprehensive Permit application ("application") pursuant to 
chapter 40B, sections 20 through 23 of the Massachusetts General 
Laws. Between the time of the informal community meetings and 
the formal submission of the application, the FCRRA changed sev­
eral features of the original project.6 In the application, the 
FeRRA requested a Comprehensive Permit for the construction of 
36 low-income housing units. The Gill Board of Selectmen decided 
to oppose the project and retained town counsel to prepare their 
case against the application. The Gill ZBA retained its own inde­
pendent legal counsel in order to get unbiased legal advice and to 
avoid a conflict of interest with the town's position . 
. ' After due notice, and following a site visit, the Gill ZBA con­
vened a public hearing on June 15, 1995, in accordance with chapter 
40B, section 21, of the Massachusetts General Laws. The public 
hearing was continued for additional sessions held on August 17, 
1995, October 4, 1995, November 6, 1995, and December 4, 1995. 
During these hearings, the Gill ZBA heard a great deal of evidence 
indicating serious health and safety issues associated with the pro­
ject as proposed, including a dangerous water supply problem. At 
the December 4, 1995, session of the hearing, the Board requested 
that counsel for the FCRRA and counsel for the Board of 
rubber stamp the applicant's proposal. This is especially likely since much of the gui­
dance they receive from official sources warns in not-so-veiled terms that outright de­
nial is not a viable option. The Gill ZBA received guidance on the Comprehensive 
Permit process from various official sources. See id.; LandUse, Inc., Nineteen Common 
Questions on Comprehensive Permits 2 (1987) ("8. Can the ZBA simply deny a Com­
prehfmsive Permit? No. If you deny, you must state the reasons, and they must be 
meaningful. As a point of fact, less than 3% of all applications are formally denied."); 
Massachusetts Housing Partnership, Questions and Answers About the Comprehensive 
Permit Process (n.d., circa 1988) ("A community's position would carry more weight 
under appeal, however, if it approves a project with conditions rather than denying a 
permit."). Developers can always appeal conditions they consider "uneconomic" to the 
Housing Appeals Committee ("HAC"), the sole arbiter of such matters. Id. In trying 
to assess the possible economic impact of some of the conditions necessary to address 
health and safety issues raised by the project, we requested financial information such 
as a pro forma budget and funding details to ascertain whether our conditions were 
uneconomic and therefore futile. The developer told us that there were no pro forma 
budgets and that the determination of "uneconomic" conditions was made by the HAC 
on a case-by-case basis. Cf id. (" 'Uneconomic' is evaluated differently by the HAC 
depending on the guidelines of the housing subsidy program being used."). 
6. For example, the number of low-income family units was originally 6 but had 
been increased to 8 by the time the application was submitted. Additionally, in the 
original proposal only elderly special needs clients supervised by full-time, on-premise 
mental health professionals were eligible. In the final application the "supervision" and 
"elderly" requirements had been eliminated. 
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Selectmen submit proposed findings of fact by January 31, 1996. 
After receiving alternative proposed findings of fact from the par­
ties on January 31, 1996, the evidentiary portion of the public hear­
ing was terminated. 
After the close of the evidentiary portion of the public hearing, 
the Gill ZBA met twice to discuss the application. At the first 
meeting, on February 4, 1996, the Gill ZBA discussed the health, 
safety, and design issues raised during the public hearing process, 
and began to discuss the appropriateness of imposing conditions on 
the Comprehensive Permit. At the second meeting, on February 
14, 1996, the Gill ZBA continued its discussions, but concluded that 
the conditions necessary to correct the deficiencies in the site would 
likely be deemed "uneconomic" and would, therefore, trigger the 
right to appeal under the Act.? After an extended discussion, the 
Gill ZBA unanimously decided to deny the application. As re­
quired by law,S the Gill ZBA prepared an opinion setting forth its 
findings of fact and its reasons for denying the application. I au~ . 
thored that opinion for the Gill ZBA. This Article is informed by 
my experience in grappling with the problems of applying the Act 
to this specific. project. 
The FCRHA appealed the denial of the permit to the Housing 
Appeals Committee ("HAC"), as is its right under the Act.9 At 
some point in the spring of 1996, Mary Padula, then head of the 
Executive Office of Communities and Development ("EOCD"), 
the agency that then contained the HAC, came to Gill to help re­
solve the matter. She apparently had read the opinion denying the 
permit. While visiting the proposed construction' site with repre­
sentatives from the FCRHA, the Gill Board of Selectmen, and the 
Gill ZBA, Ms. Padula reportedly suggested that the parties should 
"make a deal." She indicated that the EOCD would be satisfied if 
the town permitted 12 units of elderly housing without any low­
income or special needs units. The town agreed in.principle. Later', 
the number of elderly housing units was raised to 14. 
After the visit from Ms. Padula, the FCRHA and the ZBA be­
gan a series of meetings to work out the terms of the Comprehen­
sive Permit that would be issued in exchange for an acceptable 
resolution of the HAC appeal. By late 1996 the ZBA and the 
7. MASS. GEN. LAWS ch. 40B, § 22 (1998). 
8. See Bailey v. Bd. of Appeals (Holden), 345 N.E.2d 367, 370 & n.6 (Mass. 1976) 
(noting the requirement that local zoning boards of appeal must put their reasons for 
their decisions in writing). 
9. § 22. 
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FCRRA had reached terms, which included a comprehensive con~ 
servation easement in favor of the town that both sides could live 
with. In early 1997, the Comprehensive Permitriegotiated between 
the ZBA and the FCRRA was blessed by the RAC. Construction 
began shortly thereafter. The project, known as Stoughton Place, 
was dedicated in the spring of 1999, over ten years after the town 
and the FCRRA executed the Agreement. 1O 
In the end, the Town of Gill got a very nice elderly housing 
project with which the citizens were quite happy. At the dedication 
of the completed project it was hinted that playing ball with the 
EOCD can rave many benefits-not only a nice housing project 
and other goodies that were part of the political deal, but also state 
funds for the purchase and installation of an elevator to make the 
second floor of the ·town hall handicap accessible. 
In some ways, this example can be viewed as a good result.11 If 
one conceives of the chapter 40B process as merely a heavy-handed 
way to make towns and developers negotiate for a mutually accept­
able project, then. this is how things should work out in the end, 
even if the trip to the final outcome is a little bumpy. In other ways, 
however, the process did not work well. 
Based on private conversations with people at the FCRRA, I 
am led to believe that the original Gill proposal was much larger 
than they had intended because of pressure from funding sources to 
develop mixed-use projects. Key personnel at the FCRRA have 
told me that elderly housing is what the FCRRA really wanted in 
Gill all along, but they had submitted the application requesting a 
mixed-use project under pressure from funding sources. The per­
sonnel felt they did not have much leeway for negotiation in the 
approval process because of these funding pressures. Perhaps they 
10. This background material illustrates an important point: it took a long time to 
bring this project to fruition, and not because the town was dragging its feet. The 
FCRHA did not even submit a Comprehensive Permit application until more than 6 
years after the town and the applicant signed the "Agreement to Cooperate in the De­
velopment of Chapter 6671705 Housing." The actual application for the Comprehen­
sive Permit was not received until almost 5 years after the FCRHA acquired the 
property, and more than 1 year after receiving approval from the Conservation Com­
mission. This timetable is noteworthy because one of the justifications for the Compre­
hensive Permit process is to reduce the propensity of towns to drag out the approval 
process for these projects, but compared to the rest of the applicant's timetable, the 8 
months the ZBA took to conduct a series of public hearings, gather facts, and reach a 
decision is positively speedy. 
11. See A Happy Ending in Gill, THE RECORDER (Greenfield, Mass.), June 18, 
1999, at 12 (expressing the opinion that everything worked out for the best and that 
"towns can have a say in these types of projects"). 
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needed an official denial to provide some flexibility with their own 
project. 
But even if the awkwardness of dealing with an agenda-driven 
funding source had been absent, the FCRHA would have had no 
real incentive to negotiate over the size and scope of the project 
because they knew they had an ace in the hole for appealing any 
denial or conditioned approval to the HAC. Of course, both the 
ZBA and the FCRHA knew that while the HAC had heard well 
over 100 appeals since its inception, it had upheld the outright de­
nial of a permit in only a small handful of unusual situations. No 
opinion of the HAC has ever been overturned on appeal to the 
courts. Anyone advising a developer with that kind of back-up pro­
tection would be foolish to give up anything to the local ZBA. 
Although the final result seems reasonable now, I have often 
wondered what would have happened if the Gill ZBA, instead of 
denying the application outright, had proposed during the applica­
tion approval process that the FCRRA scrap its original plan and 
develop 14 units of elderly housing. Any reader considering this 
possibility realistically would, I suggest, have to conclude that such 
action by the ZBA would have been seen as an act of bad faith. 
The ZBA's credibility would have been in tatters, and on appeal it 
would have been very easy for the HAC to completely disregard 
local concerns and allow the developer to proceed on its original 
course. I worry when a statutory scheme creates perverse incen­
tives for posturing and obstructionism. 
I do not purport to be knowledgeable about every chapter 40B 
project in every town in the Commonwealth, but I am intimately 
familiar with this project in this little town. In the balance of this 
Article, I will discuss some of the difficulties I encountered as a 
ZBA member in a rural community trying to apply the Act to a real 
situation. 
II. INTRODUCTION 
In the 1960s the City of Boston undertook massive urban re­
newal plans and highway projects that cleared the city of many sub­
standard dwelling units. Unfortunately, in the wake of these 
projects many of the former occupants of that substandard housing 
were left without a place to call home.12 At the same time these 
massive construction projects were dislocating the city's poor popu­
12. See J. Laurence Phalan, Housing Problems, With Particular Reference to 
Massachusetts 219-26 (1959) (copy on file in vertical file collection in the Loeb Library 
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lation, Boston was also wrestling with the insidious problems of 
school segregation and racial inequality. In 1966, the Massachusetts 
General Court passed a law, commonly referred to as the Racial 
Imbalance Law13 that set the stage for the desegregation of Bos­
ton's schools and ultimately for the painful public bloodletting that 
the process entailed.14 
In the midst of this brewing social upheaval, the state legisla­
ture in 1969 passed the Anti-Snob Zoning Act,15 a law designed to 
override local zoning restrictions on low-income housing projects. 
Although one can never say with exact precision what the legisla­
ture intended the Act to do, as some people saw it, the Act was the 
political payback to those suburban liberals who championed de­
segregation in Boston.16 In this view, the passage of the Act was 
intended, at least in part, to bring desegregation to affluent suburbs 
in the same way that desegregation had been forced on the City of 
of the Graduate School of Design, Harvard University) (discussing the plight of those 
displaced by public action). 
13. MASS. GEN. LAWS ch. 15, § 11 (1999); ch. 71, § 37D [hereinafter Racial Imbal­
ance Law]. 
14. The Racial Imbalance Law passed in 1966 required that school systems not 
permit racial imbalances within their schools. § 11. Failure to comply with this law 
eventually led to a court order requiring Boston to bus its schoolchildren in an attempt 
to desegregate the school system. That process was highly charged and socially wrench­
ing. See generally J. ANTHONY LUKAS, COMMON GROUND: A TURBULENT DECADE IN 
THE LIVES OF THREE AMERICAN FAMILIES (1986) (providing 3 different perspectives 
on the Boston busing controversy of the 1970s). 
15. Act of Aug. 23, 1969, ch. 774, 1969 Mass. Acts 774 (codified as MASS. GEN. 
LAWS ch. 40B, § 20, et seq.). The Act was later amended in 1975 and re-titled as the 
"Low and Moderate Income Housing Act." See Emily Fabrycki Reed, Tilting at Wind­
mills: The Massachusetts Low and Moderate Income Housing Act, 4 W. NEW ENG. L. 
REV. 105, 105-09 (1981) (providing a historical overview of the Act). 
16. The idea that the Anti-Snob Zoning Law was retribution for the Racial Im­
balance Law was something of an open secret in the legislature during the summer of 
1969. John Christopher Kennedy, Low-Income Housing and Zoning: Intergovernmen­
tal Conflict in Massachusetts, 75-76 (Mar. 1972) (unpublished A.B. honors thesis, 
Harvard University) (on file with author) (noting that use of the anti-snob zoning law as 
political retribution for the Racial Imbalance Law was an "open secret"). Indeed, the 
retributive nature of the anti-snob law was openly discussed in the press. See Robert L. 
Turner, Low-Income Housing Advances, THE BOSTON GLOBE, Aug. 1, 1969, at 2 (not­
ing that "[tJhe bill was approved by the votes of an unusual coalition of liberals and 
urban conservatives. Some of the latter said privately that they were repaying suburban 
legislators for their votes on the racial imbalance bill ...."); Robert L. Turner, Senate 
Votes Low-Cost Housing in Suburbs, THE BOSTON GLOBE, Aug. 13, 1969 at 1, 12 (re­
counting the comments of Sen. Quinlan: "He noted that suburban legislators had found 
it easy to vote for the racial imbalance bill requiring a racial mixture in the schools of 
Boston, Springfield, New Bedford and other cities. Quinlan said one of the arguments 
for that bill was 'you can't love a man unless you know him.' He said the same argu­
ment applies to the suburbs."). 
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Boston.17 Political warfare aside, the Act was ostensibly intended 
to counteract the history of suburban opposition to low-income 
housing for illegitimate reasons.18 
Before engaging in an in-depth discussion of the Act, it may be 
worthwhile to describe its essential features.1 9 The Act was de­
signed primarily to counteract two common strategies that had 
been employed by communities to make the construction of multi­
unit or other high-density projects difficult, expensive, or even im­
possible. The first obstructionist tactic that towns had used was an 
approval run-around game in which a developer would have to seek 
separate approvals from many different local authorities. This was 
time-consuming and expensive and had the effect of discouraging 
projects.20 The Act eliminated that barrier by providing a stream­
lined local application process through which eligible developers of 
low- and moderate-income housing could apply for a single "Com­
prehensive Permit" from the local zoning board of appeals.21 The 
17. See JAMES BREAGY, OVERRIDING THE SUBURBS: STATE INTERVENTION FOR 
HOUSING THROUGH THE MASSACHUSETTS ApPEALS PROCESS 9 (1976) (noting the 
dynamic). 
18. See FINAL REPORT OF THE MASS. SPECIAL COMM. ON Low-INCOME Hous., 
H.R. REP. No. 164-4040, 1st Sess., at 12-13 (1965) (noting that the discrimination in 
Massachusetts is primarily economic in nature: "It is thus clear from the above figures 
that the housing problem in the Commonwealth is primarily one of inadequate in­
comes."). The report went on to state, however, that racial discrimination played a role 
in the problem: 
As a result of generally lower incomes and the effects of racial discrimination, 

the Commonwealth's non-white families experience far greater problems in 

securing decent housing than do white families. . .. 

Because of the restrictions of choice imposed by racial discrimination, non­





Id. at 13. But see Cedar St. Assocs. v. Zoning Bd. of Appeals (Wellesley), No. 79-05, at 
5-17 (Mass. Housing App. Committee Mar. 4, 1981) (stating that correcting economic, 
not racial or ethnic, prejudice was the goal of the statute, since the official study or­
dered by Senate Order 933 in 1967, found that discrimination was based on economic, 
not racial factors), available at http://www.nellco.orglDatabasesLicensed/SociaILaw 
LibrarylHousingAppealsCommittee.htm [hereinafter NelIco]; H.R. Rep. No. REPORT 
OF THE JOINT COMM. ON URBAN AFFAIRS RELATIVE TO PUB. Hous., H.R. No. 166­
5000, 2d Sess., at 11-12 (Mass. 1970) (noting the illegitimate use of lengthy residency 
requirements by "high-income suburbs ... to keep the poor and minority groups from 
moving in"). 
19. See infra App. for the full text of this Act. 
20. See REPORT OF THE COMM. ON URBAN AFFAIRS, H.R. REP. No. 166-5429, 1st 
Sess., at 2 (Mass. 1969) (noting that "the process of obtaining local approval is so pro­
tracted as to discourage all but the most determined and well-financed builders") [here­
inafter COMMITTEE REPORT No. 5429]. 
21. See REPORT OF THE COMM. ON URBAN AFFAIRS, MASS. GEN. LAWS ch. 40B, 
§ 21 (1998). 
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Act overrode local rules to the contrary, and granted to the local 
zoning board of appeals "the same power to issue permits or ap­
provals as any local board or official who would otherwise act with 
respect to such application. "22 This one-stop approach to local ap­
provals was intended to make it easier for developers to build low­
income housing in the face of local opposition to the projects.23 
The second tactic the Act aimed to counteract was exclusion­
ary zoning and other regulatory barriers to low-income housing.24 
The devices that fit under the rubric of "exclusionary zoning" are 
many, but the most common are large lot sizes and stringent build­
ing codes.25 The Act counters this tactic by requiring the zoning 
board of appeals to approve or disapprove the proposed housing 
project subject to "conditions and requirements with respect to 
height, site plan, size or shape, or building materials as are consis­
tent with the terms of this section."26 Although the section in which 
that language appears does not provide any criteria to help evaluate 
what types of conditions and requirements would be consistent with 
it, the appeals provision of the Act indicates that the local zoning 
board's conditions and requirements will survive review on appeal 
only if they are "consistent with local needs" and do not render the 
"operation of such housing uneconomic."27 The Act's definition of 
22. Id. This section gives the zoning board of appeals authority over "local 
boards," defined in the Act as "any town or city board of survey, board of health, board 
of subdivision control appeals, planning board, building inspector or the officer or 
board having supervision of the construction of buildings or the power of enforcing 
municipal building laws, or city council or board of selectmen." § 20. 
23. See CMA, Inc. v. Westborough Zoning Bd. of Appeals, No. 89·25, at 23-24 
(Mass. Housing App. Committee June 25, 1992) (noting that the "essence of [chapter 
40B §§ 20-23] is the recognition that most ... subsidized housing engender[s] substan­
tial local opposition"), available at Nellco, supra note 18. 
24. See COMMITTEE REPORT No. 5429, supra note 20, at 2 (noting that land for 
low-income housing is frequently unavailable "because of restrictive zoning controls or 
similar local regulations"); see also Mass. Dep't of Cmty. Affairs, Housing for Massa­
chusetts: A Proposed State Housing Policy and Action Program 17 (Dec. 4, 1970) 
("Many communities have specifically excluded all low-income housing by setting up 
restrictive zoning and building codes."). 
25. See Anthony Downs, Reducing Regulatory Barriers to Affordable Housing 
Erected by Local Governments, in HOUSING MARKETS AND RESIDENTIAL MOBILITY 
255, 257-59 (G. Thomas Kingsley & Margery Austin Turner eds., 1993) (providing a 
more extensive list of common regulatory hurdles that increase the cost of housing, such 
as lot size, density restrictions, building codes, historical area designations, environmen­
tal regulation of various kinds, and union employment rules). 
26. § 21. 
27. § 23. It should also be noted that in the case of an unconditional denial, the 
denial also must meet the "consistent with local needs" test. Id. 
2001] A PERSPECTlVE FROM THE ZBA 13 
the key term "consistent with local needs" provides some guidance 
to local zoning boards: 
requirements and regulations shall be considered consistent with 
local needs if they are reasonable in view of the regional need for 
low and moderate income housing considered with the number 
of low income persons in the city or town affected and the need 
to protect the health or safety of the occupants of the proposed 
housing or of the residents of the city or town, to promote better 
site and building design in relation to the surroundings, or to pre­
serve open spaces, and if such requirements and regulations are 
applied as equally as possible to both subsidized and unsub­
sidized housing.28 
Synthesizing the various sections of the Act, therefore, reveals 
that the local zoning board of appeals is charged with 3 tasks in 
reviewing an application for a Comprehensive Permit: (1) it must 
assess the "need" for "low to moderate income housing" in the "re­
gion" where the project is to be located; (2) it must assess the 
strength of "local" concerns for health, safety, planning, and open 
space; and (3) it must balance those two assessments against each 
other in an appropriate fashion that does not render the project 
"uneconomic."29 
Although this procedure may seem relatively straightforward, 
it is complicated by the fact that the key words in the definition of 
"consistent with local needs" are either narrowly defined statutory 
terms or open-ended undefined terms. For example, the terms "lo­
cal" and "region" are not defined by the Act,30 although the term 
"low to moderate income housing" has a very specific statutory def­
inition. The interplay of these terms makes the application of the 
Act to a given project a difficult exercise.31 The Act itself provides 
no guidance for the local ZBA to determine what the "region" is or 
how to assess the "need" for housing within the articulated region. 
These matters will be discussed later in this Article. 
Probably the biggest innovation in the Act for overcoming ex­
28. § 20 (emphasis added). 
29. This system is apparent from the language contained in chapter 40B, sections 
20 and 23 of the Massachusetts General Laws defining the term "consistent with local 
needs," and providing the standard of review, respectively. 
30. See infra notes 119-36 and accompanying text for a discussion of the interpre­
tive problems raised by the terms "local" and "region." 
31. See Capital Site Mgmt. Assocs. Ltd. P'ship v. Wellesley Zoning Bd. of Ap­
peals, No. 89-15, at 20 (Mass. Housing App. Committee Sept. 24, 1992) (conceding the 
point that the "definition of 'consistent with local needs' in section 20 of the statute is 
not a model of clarity"), available at Nellco, supra note 18. 
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c1usionary zoning practices was the creation of a streamlined ap­
peals process for developers aggrieved by local ZBA decisions. The 
unsuccessful applicant for a Comprehensive Permit is entitled to an 
appeal as a matter of right when a local ZBA denies a permit or 
approves a permit subject to conditions that render the project un­
economic.32 The appeal is taken to the HAC, which consists of five 
members and sits in Boston under the auspices of the Department 
of Housing and Community Development ("DHCD").33 The hear­
ing at the HAC is de novo and is intended to provide an ostensibly 
neutral forum that is capable of interpreting the Act, subject to the 
guidance of the courts,34 and enforcing the Act to ensure that local 
ZBAs do not use the zoning power to prohibit housing.35 The 
HAC's perspective on its role in the process has been articulated as 
follows: 
Clearly the legislature did not want local powers limited ar­
bitrarily so that subsidized housing would be built at any cost. 
Rather, that it established a specialized body, the Housing Ap­
peals Committee, to review these cases de novo indicates its in­
tention that local powers be carefully circumscribed by a process 
that would insure [sic] that each proposed subsidized housing 
project would be carefully examined on its own merits.36 
Local ZBAs know that their decisions will be reviewed by the 
HAC, and the lurking presence of the HAC should inform every 
32. § 22. 
33. MASS. GEN. LAWS ch. 23B, § 5A (1998). Three members are appointed by the 
Director of DHCD, 1 of whom shall be an employee of DHCD. The remaining 2 are 
appointed by the Governor for 1 year appointments; 1 shall be a member of a board of 
selectmen and the other a member of a city council or similar body. The members of 
the HAC serve without pay but do receive reimbursement for their expenses. Id. 
34. See Stoneham Heights Ltd. P'ship v. Zoning Bd. of Appeals (Stoneham), No. 
87-04, at 56 (Mass. Housing App. Committee Mar. 20, 1991) ("The Statute itself is not a 
model of clarity. Every section of it has required painstaking construction and interpre­
tation over the years by the Committee. In that task we have been immensely aided by 
the doctrine of Cleary vs. [sic] Cardullo's, Inc., 347 Mass. 337, at page 344, quoted in fn. 
20 (page 368) of the Hanover decision. 'The duty of statutory interpretation is for the 
courts. Nevertheless, particularly under an ambiguous statute ... the details of [the] 
legislative policy, not speJt out in the statute, may appropriately be determined, at least 
in the first instance, by an agency [charged] with administration of the statute."'). 
35. See Little Hios Hills Realty Trust v. Plymouth Zoning Bd. of Appeals, No. 92­
02, at 6 (Mass. Housing App. Committee Sept. 23, 1993) ("This Committee's role is to 
oversee local boards of appeals, and it may overturn local restrictions when they stand 
in the way of housing development ...."), available at Nellco, supra note 18. 
36. Hamlet Dev. Corp. v. Hopedale Zoning Bd. of Appeals, No. 90-03, at 9-10 
(Mass. Housing App. Committee Jan. 23, 1992) (noting the "considerable leeway" 
granted to the HAC in interpreting the Act), available at Nellco, supra note 18. 
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ZBA action on a Comprehensive Permit. The only way a local 
ZBA decision will be respected on appeal to the HAC is if that 
decision is "consistent with local needs" as that term is defined in 
the Act.37 ZBAs also know that virtually the only way for an action 
to be regarded as "consistent with local needs" is for the town itself 
to satisfy the benchmarks I later refer to as the "mathematical safe 
harbors. "38 
This Article looks at the implementation of the Act from the 
perspective of a ZBA member in a rural community. The sections 
that follow focus on two problems that arise in attempting to apply 
the Act to a specific housing project: first, the problem of under­
standing the role that the ZBA is supposed to play in the approval 
process, and second, the problem of providing a meaningful assess­
ment of the regional need for low- to moderate-income housing. In 
order to provide some context for why these issues are especially 
awkward for ZBAs in rural communities, the next section gives an 
overview of the special problems of rural housing. 
III. UNDERSTANDING RURAL HOUSING NEEDS 
A survey of the housing literature ostensibly addressing the 
housing needs of the Commonwealth makes clear that most hous­
ing policy experts in Massachusetts do not understand that a signifi­
cant portion of the state is rural in character. The paradigm that 
informs most thinking on housing in the state is that of poor inner 
city and rich suburb. This is the paradigm that informs the Act-it 
seeks to shift the burden of housing low-income citizens from the 
core cities to the surrounding and more affluent suburbs. It is hard 
to argue with this proposition in the abstract. It seems obvious that 
every metropolitan area is one functional unit and that the affluent 
suburbs that ring our hollowed-out cities ought to recognize their 
duty to provide the necessities for the metropolitan regions of 
which they are a part. The case becomes less compelling, however, 
when we look at the many towns, especially in the western part of 
the state, that are not part of any metropolitan area. 
Historically, however, housing policymakers in Boston have 
not recognized the rural nature of many Massachusetts towns. An 
influential 1970 book analyzing poverty in the Commonwealth of 
37. MASS. GEN. LAWS ch. 40B, § 20. 
38. See infra notes 83-84 and accompanying text for an explanation of "mathe­
matical safe harbors." 
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Massachusetts, The State and the Poor,39 is typical of the distorted 
view of where Massachusetts' poorest citizens live. The State and 
the Poor consists of a collection of papers addressing poverty policy 
in Massachusetts. In a paper by David Birch and Eugene Saenger, 
ostensibly designed to identify where the state's poor residents 
live,40 the authors concluded that the Commonwealth was "an ex­
tremely metropolitan state," yet noted that while the "two areas 
with the highest concentration of poor were metropolitan, the next 
six areas" were rura1.41 Nevertheless, the authors made no attempt 
to describe the rural poverty scene, apparently on the assumption 
that it would just be a matter of time before the rural areas were 
absorbed into the metropolitan areas and would "soon have to be 
considered quasi-metropolitan whether or not they are included in 
an SMSA [Standard Metropolitan Statistical Area]."42 Thirty years 
later, we now know the authors' vision of Massachusetts' demogra­
phy was clearly wrong; even in the futuristic world of the year 2000 
one would be hard pressed to call the hill towns of Franklin County 
or the Berkshires "quasi-metropolitan" under any circumstances. 
Anyone can make a bad prediction about the future, but Birch 
and Saenger's treatment (or lack of treatment) of the rural poverty 
problem is even more surprising in light of their own statistics, 
which show the number of poor families per hundred dropping over 
time in metropolitan areas and growing over time in rural areas.43 
Despite their own data, which they themselves classify into "rural" 
and "urban" categories, they still do not seem to appreciate that 
Massachusetts really has rural areas. Throughout much of their pa­
per they refer not to the rural poor, but rather to the "suburbaniza­
tion" of the pOOr.44 
Another paper in The State and the Poor makes a similar mis­
39. THE STATE AND THE POOR (Samuel H. Beer & Richard E. Barringer eds.) 
(1970). 
40. David L. Birch & Eugene L. Saenger, Jr., The Poor in Massachusetts, in THE 
STATE AND THE POOR, supra note 39, at 26. 
41. Id. at 29. 
42. Id. at 36. The authors reveal a quite un-prescient view of the likely develop­
ment of Massachusetts' demography through the following extraordinary prediction: 
"As the population in Massachusetts and the Northeast increases, finding adequate liv­
ing space in the dense metropolitan areas becomes more difficult. Growth thus takes 
place in the rural areas, which will soon have to be considered quasi-metropolitan 
whether or not they are included in an SMSA." Id. at 35-36. 
43. The essay reports the numbers of poor families per hundred families in metro­
politan areas as: 1950 (20.2), 1960 (19.4), 1967 (18.1); and in rural areas as: 1950 (14.6), 
1960 (17.3), 1967 (18.9). Id. at 36. 
44. Id. at 37-40. 
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take when discussing the housing needs of the Commonwealth. 
That paper focused exclusively on the horrible conditions of urban 
housing and advocated public building efforts and rent subsidies to 
address the housing problem.45 There was no discussion of the pos­
sibility that the housing needs of the rural poor might be different 
from the housing needs of the urban pOOr.46 
In an attempt to update the Beer/Barringer book for the 
1980's, Manuel Carballo and Mary 10 Bane edited a volume enti­
tled The State and the Poor in the J980s.47 In the chapter entitled 
The Poor of Massachusetts by Mary Jo Bane, after mentioning in 
passing that "[h]istorically racial minorities, Southerners, residents 
of rural areas, and the elderly have had incomes below the poverty 
line more often than other groups,"48 she never again brings up the 
rural/urban distinction, but instead talks about the entire state as if 
it were homogenous. The paper in this same collection addressing 
housing problems in the 1980s, makes a similar oversight.49 
Although policymakers in Boston may be blind to it, there re­
ally are poor country folk left in Massachusetts. Having lived for 
eight years in Franklin County, I do not require a scholarly citation 
to support that assertion. In a law review article, however, such a 
claim must have a footnote. Unfortunately, I could find no schol­
arly writing describing the drastic split between the urban and rural 
areas of Massachusetts. I suggest, however, that it is not unlike the 
split that exists in northern New England between the cities and 
rural areas in Vermont, New Hampshire, and Maine,50 or the split 
45. Bernard J. Frieden, Housing: Creating the Supply, in THE STATE AND THE 
POOR, supra note 39, at 113. 
46. Experts on rural housing policy have long understood that rural and urban 
housing problems require different strategies. See CAROL B. MEEKS, RURAL HOUSING: 
STATUS AND ISSUES 1 (1988) (MIT Center for Real Estate Development, HP #19) ("Al­
though rural areas share many of the problems of urban areas, they have some distin­
guishing characteristics that make urban-oriented approaches, delivery systems and 
programs inappropriate."). 
47. THE STATE AND THE POOR IN THE 1980s (Manuel Carballo & Mary Jo Bane 
eds., 1984) (updating THE STATE AND THE POOR, supra note 39). 
48. Mary Jo Bane, The Poor in Massachusetts, in THE STATE AND THE POOR IN 
THE 1980s, supra note 47, at l. 
49. John M. Yinger, State Housing Policy and the Poor, in THE STATE AND THE 
POOR IN THE 1980s, supra note 47, at 171 (analyzing problems of low-income housing, 
especially "conditions in the private housing market," "conditions of existing public 
housing," displacement by condominium conversion or rent increases, and "discrimina­
tion against poor minority households"). Although the discussion of the inadequacies 
of the private market could apply to rural areas, the discussion does not explicitly ad­
dress the special needs of the rural poor. 
50. See A.E. Luloff & Mark Nord, The Forgotten of Northern New England, in 
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between upstate New York and the New York City metropolitan 
area.51 Despite the lack of scholarly study, recent journalistic ac­
counts of rural poverty in the Commonwealth lend support to the 
assertion that there is in fact substantial rural poverty in western 
Massachusetts, and that it is different from the poverty encountered 
in urban areas. 
In November, 1998, the Greenfield Recorder published an ex­
ceptional series entitled "Living on the Brink." The Recorder de­
voted its front page for an entire week, along with two, three, or 
four full inside pages, to stories describing the poverty of western 
Massachusetts. The articles explored a range of topics, including 
the extent of poverty in Franklin County,52 the reluctance of low­
income elders to seek assistance,53 the plight of the "working 
poor,"54 the need for fuel assistance,55 and the threat of welfare 
dependency.56 The Boston Globe followed with a long Sunday 
Magazine article recognizing the economic distress of western Mas­
sachusettsY More recently, a University of Massachusetts study 
FORGOTTEN PLACES: UNEVEN DEVELOPMENT IN RURAL AMERICA 125, 125-39 
(Thomas A. Lyson & William W. Falk eds., 1993) (describing the vast discrepancies 
between the urban and rural areas of Vermont, New Hampshire, and Maine). 
51. Janet M. Fitchen, Rural Poverty in the Northeast: The Case of Upstate New 
York, in RURAL POVERTY IN AMERICA 177 (Cynthia M. Duncan ed., 1992) (examining 
the persistent problem of rural poor in upstate New York, with a discussion that is 
relevant to rural poverty in New England as well). 
52. Richie Davis, 'Silent' Poverty Burdens Thousands, THE RECORDER (Green­
field, Mass.), Nov. 16, 1998, at 1 (noting that Franklin County has the state's lowest per 
capita income and that 11 % of the county's residents live below the official poverty 
line); Richie Davis, A Wealth of Ideas About 'Poverty' Confuse the Issue, THE RE­
CORDER (Greenfield, Mass.), Nov. 16, 1998, at 6 (noting that the official federal poverty 
statistics likely undercount the actual number of Franklin County residents that cannot 
afford to meet the basic expense of living, and suggesting that by using a more appropri­
ate figure for the costs of basic living, Franklin County's poverty rate would actually be 
three times higher than the official rate). 
53. Richie Davis, Set Budget Forces Choices, THE RECORDER (Greenfield, 
Mass.), Nov. 17, 1998, at 6 (reporting on senior citizens' attitudes toward accepting 
charity, and on giving information to the government). 
54. Richie Davis, 'One Day at a Time ': Hard Working Couple Still Barely Gets By, 
THE RECORDER (Greenfield, Mass.), Nov. 19, 1998, at 1 (reporting on the challenges 
confronting a low-income couple trying to support four children). 
55. Nicole Cusano, $1 M Yearly Not Enough to Warm Area's Needy, THE RE· 
CORDER (Greenfield, Mass.), Nov. 20, 1998, at 6 (noting the need for more fuel oil and 
heating assistance). 
56. Richie Davis, Poor Policy Keeps People Poor, THE RECORDER (Greenfield, 
Mass.), Nov. 21, 1998, at 1 (examining whether existing poor programs help people 
emerge from poverty). 
57. See B.J. Roche, Paradise at a Price, BOSTON GLOBE, Nov. 22, 1998, at 13 
(Magazine), available at 1998 WL 22235786 (describing the economic distress of west­
ern Massachusetts). 
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documented what most residents of western Massachusetts already 
knew: the economic prosperity in Massachusetts is not shared 
equally between the western and eastern sections of the state.58 To 
make matters worse, there is a perception that state policy further 
hobbles the efforts of western Massachusetts towns to overcome 
the steep economic hurdles they face.59 
It is not enough, however, merely to recognize that the rural 
poor exist. Policymakers must also appreciate that the rural poor 
and the urban poor are different demographic groups with different 
attributes and needs. For example, the rural poor are more likely 
than the urban poor to be employed, more likely to be members of 
married couple families, and more likely to have some assets (al­
though a negative income), while they are less likely than the urban 
poor to be children, or to be members of a minority.60 Some statis­
tics show that on a percentage basis, rural residents are more likely 
to be poor than residents of urban areas.61 
Despite the higher level of poverty in rural areas, poor rural 
residents are less likely to avail themselves of government assis­
tance programs.62 The reasons for that failure are many,63 but a 
58. Marcia Blomberg, Good-news, Bad-news economy?, UNION NEWS (Spring­
field, Mass.), Nov. 7, 1999, at F1 (describing study showing how the western part of the 
state lags behind the eastern part of the state in economic health). 
59. See David Armstrong & Ellen O'Brien, W. Mass. Says State Programs are No 
Help to Rural Poor, BOSTON GLOBE, March 23,1997, at B1 (Metro), available at 1997 
WL 6246917 (noting how state-level land use policies, tax policy and government reor­
ganization initiatives have had negative effects on western Massachusetts communities). 
60. Harrell R. Rodgers, Jr. & Gregory Weiher, Introduction, in RURAL POVERTY: 
SPECIAL CAUSES AND POLlCY REFORMS xiii, xiii (Harrell R. Rodgers, Jr. & Gregory 
Weiher eds., 1989) (noting these characteristics). 
61. See Donald L. Lerman & James J. Mikesell, Rural and Urban Poverty: An 
Income/Net Worth Approach, in RURAL POVERTY: SPECIAL CAUSES AND POLlCY RE­
FORMS, supra note 60, at 1, 9. Using either an income or an income/net worth ap­
proach to measuring "poverty" yields the result that poverty is higher in rural areas 
(21.1 %) than in the United States as a whole (15.6%) or in all urbim areas (14.7%). Id. 
at 9. Breaking the urban data into five categories: (1) central cities with a population of 
greater than 2 million, (2) central cities with a population of less than 2 million, (3) 
suburbs of central cities with a popUlation of more than 2 million, (4) suburbs of central 
cities having a population of less than 2 million, and (5) "adjacent" areas that are 
outside suburban boundaries but within 50 miles of a central city, shows that only cen­
tral cities with a population in excess of 2 million had a higher poverty rate (25.3%­
28.3% depending on measure used) than rural areas. Id. at 9. Suburbs of central cities 
with a population of more than 2 million had the lowest poverty rates 5.8% and 4.7% 
depending on measure used. Id. at 9; Harrell R. Rodgers, Jr. & Gregory Weiher, The 
Rural Poor in America: A Statistical Overview, 15 POL'y STUD. J. 279, 282 (1986) (not­
ing that the rate of poverty is higher in rural areas than in urban areas despite the fact 
that the rural poor are more likely to be employed than the urban poor). 
62. Leif Jensen, Rural-Urban Differences in the Utilization and Ameliorative Ef­
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well-designed public assistance program ought to anticipate as 
many of those reasons as possible and attempt to counteract the 
likely obstacles preventing the rural poor from receiving the assis­
tance to which they are entitled. In order to ensure the effective­
ness of its public assistance policy, Massachusetts should take into 
account the fact that there are many rural communities in the state 
and tailor its policies to take into account the attitudes and norms 
of the rural poor. 
The next question, obviously, must be: "what are the attributes 
of the rural poor?" In her excellent anthropological study,64 the 
late Janet Fitchen identified several characteristics of the rural poor, 
including: 
• 	 Concern about stigma: in small communities, poor people may 
be reluctant to receive public assistance due to the stigma at­
tached to being on welfare.65 
feets of Welfare Programs, in RURAL POVERTY: SPECIAL CAUSES AND POLICY RE­
FORMS, supra note 60, at 25, 28 (finding that despite the comparatively high rates of 
poverty in nonmetropolitan areas, the rural poor are less likely to receive welfare than 
the urban poor). 
63. JANET M. FITCHEN, POVERTY IN RURAL AMERICA: A CASE STUDY 174 
(1981) (opining that the rural poor tend to under-utilize poverty programs for the fol­
lowing reasons: lack of information about the programs, lack of a phone or car to make 
contact with the agency, failure to recognize that they are poor, resignation to the prob­
lem, fear and unease about the encounter with the government agency, viewing the 
agency as potentially meddlesome and coercive, and the stigma of turning to others for 
help which means essentially admitting personal failure); cf WILLIAM M. EpSTEIN, 
WELFARE IN AMERICA: How SOCIAL SCIENCE FAILS THE POOR 184 (1997) (noting that 
social service agencies have been criticized for "administering an illegitimate social con­
trol," "failing to fulfill the conditions of citizenship for recipients," and "stigmatizing or 
asserting the nondeservingness of recipient populations"). 
64. FITCHEN, supra note 63 (containing an anthropological study of poverty in 
rural areas and giving a composite picture through a description of the fictional commu­
nity of "Chestnut Valley"). 
65. Id. at 72. 
Among the low-income rural families, there is clearly a stigma attached to 
being on welfare. Families who are receiving or have received assistance are 
sensitive about it and do not talk about it unless there is a particular problem. 
. .. [E]ven on the school bus, children occasionally taunt each other about 
being on welfare, repeating derogatory comments and allegations they have 
heard at home. Adults openly discuss the welfare status of their neighbors, 
frequently exaggerating the amount another family receives and criticizing the 
way it is being spent. 
Id.; see also Cornelia Butler Flora, The New Poor in Midwestern Farming Communities, 
in RURAL POVERTY IN AMERICA, supra note 51, at 201, 205 (reporting that the 1980s 
farm crisis in the Midwest pushed many rural families into poverty, but that many of 
them did not take advantage of government relief programs in order to avoid the stigma 
of asking for a handout). See generally CHAIM I. WAXMAN, THE STIGMA OF POVERTY: 
A CRITIQUE OF POVERTY THEORIES AND POLICIES 69-92 (2d ed. 1983) (discussing the 
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• 	 Concern about government power: a second frequently encoun­
tered attribute of the rural poor is a distrust of government offi­
cials, and a suspicion that acceptance of government assistance 
will bring with it unacceptable government control over individ­
ual and family actions.66 
• 	 Concern about personal liberty: a related concern often ex­
pressed by the rural poor is that accepting government assis­
tance limits the ability of individuals to cope with their own 
situation by restricting their options.67 
• 	 Concern about self-sufficiency: the rural poor, like rural people 
generally, subscribe to the traditional value of the individual 
family providing for its own needs,68 and often harbor the con­
cern that government assistance contributes to the break-down 
of important institutions.69 
In the housing setting, these attitudes and values contribute to 
a preference among the rural poor for privately owned housing 
over rental housing, regardless of whether the landlord is the gov­
ernment or a private ownerJO The rural poor may sometimes con­
trol their housing costs by living either in a house owned by the 
family for generations, or in a modest house ( or trailer) that was 
stigmatizing effects of welfare and the evolution of the stigmatization of the poor as 
people with character defects, especially laziness, in the context of the cultural and situ­
ational models of poverty); Robert Moffitt, An Economic Model of Welfare Stigma, 73 
AM. ECON. REV. 1023, 1033 (1983) (stating "the decision to not participate in a welfare 
program despite a positive potential benefit can be successfully modeled as a utility­
maximizing decision resulting from stigma"). 
66. FITCHEN, supra note 63, at 72-73 (noting that a particularly strong objection 
to being on welfare is its potential control over individual and family actions). "People 
fear ... that 'the welfare' (meaning the official personnel of the department of social 
services) will take away their house or land, will force them to sell their cars, will dictate 
how they must spend their money, and may even take away their children." Id. at 73. 
67. Id. (reporting on the observed attitude that being on welfare is viewed as 
undesirable particularly because it decreases the "flexibility of individuals to cope with 
their own situation," by restricting their options (i.e., their ability to fix up an old car 
instead of being forced to sell it, or the ability to take back a wandering husband instead 
of holding him legally liable for back support payments». 
68. Id. (noting the self-sufficiency ethic). 
69. See NATHAN GLAZER, THE LIMITS OF SOCIAL POLICY 1-10 (1988) (arguing 
that substituting the government for the traditional sources of support for the poor (i.e., 
family, neighborhood, church, and ethnic group) weakens the connection of the individ­
ual to those groups, encourages dependence on the government, creates a welfare cul­
ture, and discourages self-sufficiency). 
70. Cf FITCHEN, supra note 63, at 77 (noting that the rural poor tend to think of 
rent as an "extra financial strain"); Craig Anthony (Tony) Arnold, Feature, Ignoring the 
Rural Underclass: The Biases of Federal Housing Policy, 2 STAN. L. & POL'y REV. 191, 
194 (1990) (noting that "[2/3] of rural poverty-level households are owner-occupied," 
compared to only "[1/3] of urban poverty-level households"). 
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bought cheaply and paid off,71 Unlike the middle class, who may 
prefer to own their own homes for investment purposes or for so­
cial status, the goals with respect to housing among the rural poor 
are: (1) to provide shelter, (2) to minimize cash outlay, (3) provide 
future housing security, and (4) to maintain flexibility to accommo­
date changes in living arrangements and available cash.72 Professor 
Fitchen's book does a very nice job of developing these ideas in 
greater detail. 
Given the tendency of the rural poor to be skeptical of govern­
ment assistance generally, and further given the strategies for deal­
ing with rural housing that have evolved over the years, it should be 
obvious that the best possible housing policy in rural areas is not 
necessarily going to be the construction of new government-assisted 
rental units. Furthermore, given the Act's bias in favor of the con­
struction of new housing units for rental to low-income people, it is 
easy to see that the contemplated government response might not 
be the best fit for rural communities. Although construction of new 
government-assisted rental housing may be appropriate in some ar­
eas, especially in urban regions, the housing needs of rural commu­
nities may require a different approach.73 Viewed from this policy 
perspective, one can anticipate problems using the Act to address 
rural housing needs. 
In 1969, when the Act was adopted, construction of new gov­
ernment units was the standard response to the housing problem.74 
Yet, even at that time, commentators recognized problems with the 
conventional wisdom of dealing with the housing problem through 
government -assisted housing construction.75 Specifically, existing 
71. FITCHEN, supra note 63, at 77. 
72. [d. at 96. 
73. Rural housing issues may have more to do with the high cost of heating oil, or 
the need for low-interest home improvement loans, for example, than with the provi­
sion of new rental units which the target population might not be willing to move into. 
For a real life example, consider the case of Greenfield, county seat of Franklin County. 
According to the Greenfield Housing Authority, Greenfield is experiencing a shortage 
of housing for people with children under age six not because Greenfield is trying to 
exclude low-income people and not because there is no appropriate housing stock, but 
rather because there are only "a limited number of certified apartments where lead 
paint-a child health hazard-has been removed." Richie Davis, Housing Crunch Per­
sists, THE RECORDER (Greenfield, Mass.), Nov. 18, 1998, at 6. A legitimate (and cost­
effective) housing strategy ought to include assistance for lead paint abatement to make 
more units available. 
74. See ROBERT TAGGART III, Low-INCOME HOUSING: A CRITIQUE OF FED· 
ERAL AID 26-27 (1970) (noting the constant increase in production of new units through 
1969). 
75. See League of Women Voters of Boston, "Alternative Methods to Increase 
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programs did not address the pressing needs of rural areas, failed to 
promote homeownership, de-emphasized rehabilitation of existing 
units, and failed to take advantage of existing housing stock 
through tenant-based assistance.76 To be fair, over the years the 
federal government has implemented some programs specifically 
targeted at rural housing problems, including loan programs to pro­
mote homeownership, repair and weatherization,77 The Farmers 
Home Administration (FmHA) has also had some success in devel­
oping new and rehabilitating existing housing units.78 Unfortu­
nately, during the Reagan administration, resources for rural 
housing problems were reallocated and the FmHA programs 
suffered.79 
IV. THE ROLE OF THE ZONING BOARD OF ApPEALS 

UNDER THE ACT 

Putting aside the background information about the special 
problems of rural housing for the moment, we now turn to an ex­
amination of the role of zoning boards of appeal under the Act. To 
enable the ZBA to properly discharge its duties under the Act, sec­
tion 21 requires the ZBA to request input from such local officials 
and boards as are deemed necessary or helpful in making the deci­
sion on the application.80 The Act anticipates the ZBA's receipt of 
a great deal of evidence and testimony from the applicant, townspe­
ople, interested parties, and experts. In addition, principles of gen­
eral zoning law permit the ZBA to rely on its knowledge of local 
conditions in order to place an application and submitted evidence 
the Supply of Low-Income Housing" (Mar. 1965) (describing the crisis in Boston's sup­
ply of low-income housing and expressing doubt that creating new public housing units 
would address the need but suggesting a range of alternative programs to help correct 
the problem). 
76. TAGGART III, supra note 74, at 141-43 (outlining these criticisms). At around 
the same time, Canada's housing program came under criticism iri acomprehensive task 
force report on housing policy. See MICHAEL DENNIS ET AL., PROGRAMS IN SEARCH OF 
A POLICY 14-27 (Michael Dennis & Susan Fish eds., 1972) (criticizing Canadian housing 
policy for focusing on the production of housing units instead of on the larger goal of 
providing affordable housing for all Canadians through programs involving homeown­
ership in rural areas and small towns, rehabilitation, and other policies). 
77. See, e.g., Rural Housing Alliance, Low-income Housing Programs for Rural 
America (6th ed. 1978) (describing the programs that existed in 1978). 
78. See Hous. ASSISTANCE COUNCIL, RURAL HOUSING GOALS AND GAPS 14-15 
(1977) (noting that during the fiscal years 1969-1975, the FmHA made loans that re­
sulted in the creation of 733,002 units of housing). 
79. See Arnold, supra note 70, at 191 (describing rural housing programs and 
their funding and political problems). 
80. MASS. GEN. LAWS ch. 40B, § 21 (1998). 
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in an appropriate local and regional context.81 
The Act requires the ZBA to use this data to discern the im­
portant local concerns about health and safety, design, and open­
space conservation raised by the Comprehensive Permit applica­
tion. The ZBA may deny the request for a Comprehensive Permit 
if the local concerns outweigh the need for low- to moderate-in­
come housing, or, more commonly, the ZBA may issue the permit 
subject to conditions designed to address the legitimate concerns of 
the townspeople. The Act states that conditions imposed on a per­
mit are permissible as long as they do not render the project "unec­
onomic" and are "consistent with local needs."82 In practice, the 
acts of the local ZBA will be respected on appeal only when the 
town meets certain bright line tests relating to the number of low­
income units already existing in the municipality that establish a 
safe harbor for "consistent with local needs."83 I call these bright 
line tests the "mathematical safe harbors."84 
81. See Gamache v. Town of Acushnet, 438 N.E.2d 82, 87 (Mass. App. Ct. 1982) 
("Zoning is a local matter and courts assume a board of appeals is familiar with local 
conditions."). 
82. § 23. 
83. See § 20 (defining as "consistent with local needs" any requirement or regula­
tion imposed by a zoning board of appeal in a city or town where: (1) more than 10% of 
the town's housing qualifies as low- or moderate-income housing, (2) 1.5% or more of 
the land zoned for residential, commercial, or industrial use is covered by low- or mod­
erate-income housing, or (3) the issuance of the permit would result in the commence­
ment of low- or moderate-income housing on more than .3% of non-publicly held land). 
What counts towards the 10% quota and how the total number of housing units existing 
is determined, has been refined/interpreted by the HAC. The statute states that hous­
ing unit information should be derived from the "housing units reported in the latest 
federal decennial census." § 20. Instead, in determining whether the town has met the 
required 10% safe harbor, the HAC typically uses the latest inventory of housing pro­
duced by the EOCDIDHCD. See MASS. REGS. CODE tit. 760, § 31.04 (1993) (stating in 
(l)(a) that the latest Executive Office of Communities and Development Subsidized 
Housing Inventory is presumed to represent an accurate count of low- and moderate­
income housing, and in (l)(b) that the increase in new units ready for occupancy or 
under permit, or decrease in units since last census, would be considered. Towns should 
not expect to receive a literal application of the land area safe harbor.). See 
Robinwood Inc. v. Ed. of Appeals (Rockland), No. 72-03, at 8, 12 (Mass. Housing Ap­
peals Committee Dec. 3, 1975) (overturning denial of Comprehensive Permit even 
though the total project exceeded the land area limits because the project was being 
developed over several calendar years so technically neither 10 acres nor .3% of the 
town's buildable land would be under construction in either year), available at Nellco, 
supra note 18. 
84. Even the safe harbors are shrouded in uncertainty because the HAC insists on 
departing from the specific language of the Act when it believes such a departure serves 
the legislative intent of the Act. See Pioneer Home Sponsors, Inc. v. Northampton Ed. 
of Appeals, No. 74-01, at 5 (Mass. Housing Appeals Committee Apr. 1, 1975) ("In all of 
its decisions, beginning with its Hanover and Concord decisions, both of which were 
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In some sense, because of the important social concerns ad­
dressed by the Act and its nature as remedial legislation, one could 
argue that the authority of local ZBAs should be severely con­
strained.85 Given the stubborn problem of providing sufficient af­
fordable housing, and the history of local resistance to such 
projects, one could argue that a presumption should exist in favor 
of approval and against either denial or conditional approval. The 
Act itself, however, does not contain such a presumption. The Mas­
sachusetts Supreme Judicial Court ("SJC") has stated that the Act 
does not require local zoning boards to automatically grant compre­
hensive permits to all developers of low- to moderate-income hous­
ing.86 The HAC concurs that there is no automatic obligation on 
the part of local ZBAs to approve all Comprehensive Permits.87 
On the other hand, the SJC has also said that the Act is in­
tended to prevent towns from using their zoning ordinances to ob­
struct or exclude the construction of low-income housing projects.88 
Finding the point on the continuum between automatic approval 
and obstruction is the challenge to the ZBA conducting the public 
hearing on the Comprehensive Permit. If the Act contained clear 
language directing towns to either build low-income housing them-
upheld by the S.J.c., the Committee has sought to ascertain what it was that the legisla­
ture intended, in construing Chapter 774[40B]. It is this guideline, rather than technical 
construction of words, on which our decisions have been based."), available at Nellco, 
supra note 18. 
85. See Sheridan Dev. Co. v. Tewksbury Zoning Bd. of Appeals, No. 89-46, at 9 
(Mass. Housing App. Committee Jan. 16,1991) (overturning the ZBA's refusal to issue 
a comprehensive permit because it was not "consistent with local needs"), available at 
Nellco, supra note 18. But see Hamlet Dev. Corp. v. Hopedale Zoning Bd. of Appeals, 
No. 90-03, at 14-15, 31 (Mass. Housing App. Committee Jan. 23, 1992) (upholding the 
denial of a comprehensive permit on safety grounds), available at Nellco, supra note 18; 
Stoneham Heights Ltd. P'ship v. Zoning Bd. of Appeals (Stoneham), No. 87-04, at 56­
58 (Mass. Housing App. Committee Mar. 20, 1991) (upholding a comprehensive permit 
denial and noting administrative agency's right to interpret the statute), available at 
Nellco, supra note 18; Mayflower on the Bay Realty Trust v. Plymouth Bd. of Appeals, 
No. 89-42, at 8 (Mass. Housing App. Committee Sept. 19, 1990) (noting that the ZBA 
has "ultimate jurisdiction" over the comprehensive permit process). 
86. Bd. of Appeals (Hanover) v. Hous. Appeals Comm'n, 294 N.E.2d 393, 413 
(Mass. 1973). 
87. Hamlet Dev. Corp., No. 90-03, at 9-10 ("Clearly the legislature did not want 
local powers limited arbitrarily so that subsidized housing would be built at any cost. 
Rather, that it established a specialized body, the Housing Appeals Committee, to re­
view these cases de novo indicates its intention that local powers be carefully circum­
scribed by a process that would insure that each proposed subsidized housing project 
would be carefully examined on its own merits."), available at Nellco, supra note 18. 
88. Bd. of Appeals (Hanover), 294 N.E.2d at 406 ("[T]he Legislature's intent in 
passing c. 774 [40B] was to provide relief from exclusionary zoning practices which pre­
vented the construction of badly needed low and moderate income housing."). 
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selves or to make special accommodations for developers of low­
income housing, the task of local zoning boards of appeal would be 
much simpler, and would involve virtually no discretion. But that is 
not what the Act says. The 1969 Urban Affairs committee that cob­
bled together the Act considered five different approaches to the 
exclusionary zoning problem before settling on the final language 
of the Act.89 One alternative approach to the Act called for in­
serting a general exclusion for low- and moderate-income housing 
projects in the general exemption section of the zoning statute.90 
The approach of putting these projects in the same category as re­
ligious and educational facilities-which are exempt from the oper­
ation of zoning laws-did not garner sufficient political support. 
One can only speculate about why the legislature did not ex­
empt these projects completely, perhaps because they did not trust 
developers not to take advantage of the system, or perhaps because 
the lawmakers recognized that the communities and regions within 
the Commonwealth might vary considerably in their need for "low­
to moderate-income housing." Because communities and regions 
89. The five bills under consideration presented a range of policy choices. (1) 
Senate Bill 1137, submitted by Beryl W. Cohen (Norfolk-Suffolk District), in conjunc­
tion with Lawrence D. Shubow, proposed to amend the Zoning Act (Ch. 40A) by de­
claring that local zoning ordinances or bylaws would be invalid if they did not permit 
multi-unit residential buildings on at least 15% of the area of the city or town. S. 1969­
1137, at 1 (Mass. 1969). It did not require towns to approve such projects and it was not 
clear whether the projects had to be permitted as a matter of right or whether they 
could be permitted by special permit. See id. (2) Senate Bill 1141, submitted by Joseph 
J.e. DiCarlo (1st Suffolk District), proposed that every town and city with less than 
2000 people per square mile as of 1969 be required to insert in their zoning bylaws 
mandatory provisions set out in the legislation specifying setbacks, footprint size, lot 
size, maximum height, parking and other details. S. 1969-1141, at 2-4 (Mass. 1969). 
Section 2 of the bill exempted from its application virtually the entire Boston metropol­
itan area. See id. at 4. Notable exceptions to the long list of exempt towns included, 
Cohasset, Manchester, Lincoln, Weston, and Concord. See id. This approach clearly 
seems geared toward forcing mobility relief on non-metropolitan Boston communities. 
(3) House Bill 2924, submitted by Martin A. Linsky (Brookline) for Beryl W. Cohen 
(Norfolk-Suffolk District), would have invalidated any zoning ordinance which pur­
ported to prohibit or limit the use of any land that was to be used for "any housing 
whether single family or multi-family which is sponsored by a local housing authority, a 
non-profit or limited dividend corporation, a cooperative, or condominium for low- or 
moderate-income families as defined under federal statute and the General Laws of the 
commonwealth." H.R. 166-2924, at 1 (Mass. 1969). This was the exemption approach. 
(4) & (5) House Bills 3175 and 3603, submitted by James L. Grimaldi (Springfield), 
proposed to amend the Zoning Act to set density requirements for single-family homes. 
H.R. 166-3603, at 2 (Mass. 1969); H.R. 166-3175, at 2 (Mass. 1969). 
90. Kennedy, supra note 16, at 58-59 (attributing the exemption approach to Rep. 
Martin Linsky of Brookline, although records at the Massachusetts state archives seem 
to suggest that Rep. Cohen proposed the exemption approach, at least on the House 
side). 
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within the Commonwealth vary so much, the legislature may have 
decided that a blanket policy decision from Beacon Hill was not 
appropriate, but instead that some local input was necessary to 
make the determination about placement of low-income housing.91 
Nevertheless, the legislature must have known about the tendency 
of local governments to use their zoning power to exclude low-in­
come housing, so they may have tried to fashion a "check and bal­
ance" mechanism to allow legitimate local input while providing a 
bulwark against the kinds of illegitimate opposition historically lev­
eled against low-income housing projects. Viewed in this light, the 
legislature's plan allows local zoning boards to provide a check and 
balance mechanism that can serve the dual purposes of: (1) making 
the approval process easier and less costly for developers proposing 
to build needed projects, while (2) providing a method to short cir­
cuit proposed housing projects for which there is no need, or which 
create significant health, safety, planning, or open space problems 
that outweigh any need,92 before scarce government resources are 
expended on construction costS.93 
Therefore, it appears that the local ZBA serves a gatekeeper 
function for new government-assisted construction of low-income 
housing. Determining whether a given locality needs a specific new 
government-assisted housing project for low- to moderate-income 
people is a fact-specific undertaking, and one that necessarily re­
quires the fact-finder to exercise judgment.94 In the process con­
91. See Gamache v. Town of Acushnet, 438 N.E.2d 82, 87 (Mass. App. Ct. 1982) 
(noting court's assumption that use of a ZBA's familiarity with local conditions is ap­
propriate and helpful in the comprehensive permit decision). 
92. See Hamlet Dev. Corp., No, 90-03, at 8 ("[I]n chapter 40B, in section 20, in 
defining the most critical term in the statute, 'consisten[ t] with local needs,' the legisla­
ture has required, in a very open-ended manner, the balancing of regional housing need 
against 'the need to protect ... health or safety. . .. In light of this, we believe that the 
statute must be read to permit the Board to review health and safety concerns in a 
similarly open-ended way."), available at Nellco, supra note 18; id. at 15 ("[W]here 
there is an issue of major public health or safety concern ... which is not likely to be 
dealt with in another forum, and particularly where the issue arises primarily because of 
the unanticipated nature of the subsidized housing development, it must be addressed 
[by the local board]."). 
93. Zoning boards of appeal are especially well suited to this check and balance 
function because they are not politically accountable to the citizens of the town. Zon­
ing boards are not elected, but instead are appointed by the mayor or board of 
selectmen. MASS. GEN. LAWS ch. 4OA, § 12 (1998). Consequently, zoning boards do 
not have to worry about re-election and may therefore be more resistant to inappropri­
ate public opinion about housing projects. The political pressure on the unelected zon­
ing board will be felt much less keenly than the same pressure would be felt by an 
elected body. 
94. See supra text accompanying notes 79-81 for a discussion of the process for 
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templated by the Act, a great deal turns on the extent of local need 
for low- to moderate-income housing. If the need is great, the 
town's countervailing health and safety, design, or open space con­
cerns must be especially heavy in order to justify conditions on, or 
denial of, the permit.95 Conversely, if the need for low- to moder­
ate-income housing is slight, the denial or conditioning of the per­
mit may survive without as great a showing on the other concerns. 
Because the determination of the local need for low-income 
housing is by nature a highly fact-specific judgment by the local 
ZBA, and because so much turns on the correct assessment of local 
need, parties interested in the outcome of the Comprehensive Per­
mit process are likely to second guess the ZBA. Opponents will 
take issue when ZBAs find a need, while proponents will object 
when they do not find a need. Given the extreme difficulty, if not 
impossibility, of establishing uncontestable methods for assessing 
local needs for low- to moderate-income housing and local concerns 
about health, safety, design and open space, the legislature pro­
vided some safe harbors in the Act to take a degree of uncertainty 
out of the process. 
Specifically, when a municipality has met anyone of the math­
ematical safe harbors,96 the decisions of its zoning board regarding 
the need for low- to moderate-income housing are entitled to re­
spect as a matter of law as being "consistent with local needs."97 
Although a developer of low-income housing may appeal a decision 
made by a ZBA in a municipality meeting the mathematical safe 
harbors, the review will be limited to the reasonableness of the de­
nial, or in the case of approval with conditions, the extent to which 
the conditions are uneconomic.98 For the developer to prevail on 
reviewing a comprehensive permit application. But cf Hamlet Dev. Corp., No. 90-03, at 
17 (stating that "as a factual matter the need for housing is great throughout the state," 
suggesting that there is no question of the need for housing), available at Nellco, supra 
note 18. 
95. See Allan G. Rodgers, Snob Zoning in Massachusetts, 1970 ANN. SURV. 
MAss. L. 487, 490 (1971). 
96. See supra note 84 for a discussion of the statutory safe harbors. 
97. MAss. GEN. LAWS ch. 4OB, § 23 (1998). 
98. Id. (providing that on appeal the HAC shall review denials to see if they were 
"reasonable and consistent with local needs," and review conditional approvals to de­
termine "whether such conditions and requirements make the construction or operation 
of such housing uneconomic and whether they are consistent with local needs"); § 20 
(defIning "consistent with local needs" to include compliance with the mathematical 
safe harbors); cf Coop. Alliance v. Zoning Bd. of Appeals (Tauton), No. 90-05, at 7-8 
(Mass. Housing App. Committee Apr. 2, 1992) (stating that a developer challenging a 
condition placed upon a comprehensive permit must get through two steps: fIrst the 
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review by the HAC a denial must be both unreasonable and incon­
sistent with local needs, or the imposed conditions must be both 
uneconomic and inconsistent with local needs by creating a rule of 
law that says compliance with the mathematical safe harbors counts 
as satisfaction of the requirement of consistency with local needs, 
the Act essentially takes ZBA actions in towns that meet the safe 
harbors out of the HAC appeal process. 
While these mathematical safe harbors alleviate some uncer­
tainty in the needs assessment process by drawing a bright line be­
yond which the decisions of local ZBAs are not to be questioned, 
the safe harbors themselves are not necessarily designed to serve as 
a litmus test for determining the "need" for low- to moderate-in­
come housing. When a town falls short of the mathematical safe 
harbors, the Act provides no guidance for assessing the degree of 
need for the proposed housing. 
While the Act sets up the mathematical safe harbors to create 
a rule of law in favor of a ZBA's decisions, nowhere does the Act 
provide that failure to meet the mathematical safe harbors creates a 
rule of law against a ZBA'sdecisions. When read closely, the Act 
reveals that the actions of a zoning board in a town that does not 
meet the mathematical safe harbors are not automatically invalid, 
but instead merely do not get the benefit of the rule of law that 
blesses decisions made by ZBAs in towns that do meet the safe 
harbors. Indeed, in Board of Appeals of Hanover v. Housing Ap­
peals Commission the Massachusetts Supreme Judicial Court stated 
that the Act does not require local zoning boards to automatically 
grant comprehensive permits to all developers of low- to moderate­
income housing, even when a town fails to meet these 
benchmarks.99 
The natural temptation in situations where the safe harbors are 
not met is to flip the safe harbors on their heads and say that failure 
to meet them is determinative of "need." The EOCDIDHCD has 
attempted to do that in its regulations, which state that failure to 
meet the mathematical safe harbors creates a "presumption that 
there is a substantial regional housing need which outweighs local 
concerns."lOO Though the language of the Act does not require that 
developer must prove that the condition imposed makes the building or operation of 
the housing uneconomic; second, it must show that the condition is not consistent with 
local needs), available at Nellco, supra note 18. 
99. Bd. of Appeals (Hanover) v. Hous. Appeals Comm., 294 N.E.2d 393, 413 
(Mass. 1973). 
100. MASS. REGS. CODE tit. 760, § 31.07(1)(e) (1993). 
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approach, one could argue that the negative pregnant is a defensi­
ble interpretation of the rule of law established by the Act. For 
legal authority in establishing this presumption, the EOCD/DHCD 
rests on the interpretation of the Act given by the Massachusetts 
Supreme Judicial Court in Hanover. 101 
Language in the Hanover case supports the agency's interpre­
tation by referring at several points to the 10% test in the mathe­
matical safe harbors as a town's "minimum housing obligation" and 
by noting that failure to attain that "minimum housing obligation" 
would be "compelling evidence" of a need for housing.102 The use 
of the phrase "minimum housing obligation" is perhaps an unfortu­
nate choice of words, since, even decades after the passage of the 
Act, such a commitment by municipalities in the Commonwealth is 
trulyextraordinary.103 Yet the HAC has seized on that language to 
create the presumption against towns that fail to meet the mathe­
matical safe harbors. 
The HAC, with some support from the SJC, has turned the 
original rule of law in favor of town actions where the mathematical 
safe harbors have been met, into a presumption against town ac­
tions where the mathematical safe harbors have not been met. 
101. 294 N.E.2d at 413. The Massachusetts regulation cites the Hanover case as 
support for the proposition that lack of compliance with the safe harbors creates a pre­
sumption against the town. § 31.07(1)(e). A close examination of the Hanover deci­
sion, however, reveals that neither the word "presumption" nor the word "presume" 
appears anywhere in the opinion. The Hanover court did say that failure to meet the 
mathematical standards would be "compelling evidence" of need, but that is not the 
same thing as a "presumption." 294 N.E.2d at 413. 
102. /d. 
103. To a 21st century ear, the phrase "minimum housing obligation" comes 
across as a bit disingenuous. Quite to the contrary of the mathematical safe harbors 
being a "minimum housing obligation," even thirty years after the enactment of the Act 
the provision of 10% of a town's housing units as low-income is a truly exceptional 
event. Data compiled by the Department of Housing & Community Development 
shows that as of July 1, 1997, of the 351 municipalities in the Commonwealth only 23 
(6.5%) had met that 10% mathematical safe harbor - and that includes market-rate 
units that are a part of mixed market-rate/subsidized projects approved under the Act. 
Most towns did not even come close to providing 5% of their total housing units in 
chapter 774 approved subsidized housing. Ironically, the vast majority of municipalities 
that meet the "minimum housing obligation" are central cities in metropolitan areas. 
These facts reinforce the inevitable conclusion that the legislature did not intend to 
mandate that every municipality eventually dedicate 10% of its housing to government­
subsidized housing. If that had been the legislature's desire, one would surmise that if 
twenty years after the enactment of the Act less than 5% of the Commonwealth's town 
and cities met that standard, the legislature would have passed tougher, more direct 
requirements to alleviate the "crisis" in public housing. Yet when the legislature re­
viewed chapter 40B in 1987-1989, it did not change the formulation of the statutory 
mandate. 
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Thus, towns have fared poorly when denials or conditional approv­
als are appealed to the HAC. Since its inception, the HAC has 
found for the town on only a handful of occasions. The lopsided 
margin of victory for developers at the HAC stage gives towns the 
impression that the deck is stacked against them. Although a very 
heavily skewed record of wins and losses at a given point in time 
does not, as a theoretical matter, mean the hearing body is 
prejudiced against one side, one would expect with a fair hearing 
process that over time the outcomes would come closer to an even 
split.104 Despite some decisions that profess to give local control a 
meaningful role in the review process,105 the HAC's decisions are 
not tending toward an even split, and this split causes towns to 
question the fairness of the process.1°6 
An appeals process that is perceived to be unfair has serious 
implications for the prospect of voluntary compliance with the law. 
An intriguing line of research pioneered by Professor Tom Tyler 
has explored why people and institutions obey the law. Professor 
Tyler's research points to perceptions of fairness as being the most 
important factor in the voluntary respect for law.107 In response to 
a rhetorical question asking why experiencing unfair procedures 
might undermine compliance with the law, he answers his own 
question with a cogent distillation of his book: 
The obligation to obey is based on trust of authorities. Only if 
people can trust authorities, rules, and institutions can they be­
lieve that their own long-term interests are served by loyalty to­
ward the organization. In other words, the social contract is 
based on expectations about how authorities will act. If authori­
104. See George L. Priest & Benjamin Klein, The Selection of Disputes for Litiga­
tion, 13 J. LEGAL STUD. 1,4-6 (1984) (articulating the hypothesis that because litigated 
cases are not a random sample, the win rates reveal nothing about underlying bias, but 
that over time if the win rates are known, the self-selection process should tend toward 
a 50% win/lose ratio). ' 
105. See, e.g., Silver Tree Ltd. P'ship v. Bd. of Appeals (Taunton), No. 86-19, at 
37-38 (Mass. Housing App. Committee Oct. 19, 1988) (considering local needs), availa­
ble at Nellco, supra note 18; Wilmington Arboretum Apts. Assoc. Ltd. P'ship v. Bd. of 
Appeals (Wilmington), No. 87-17, at 18 (Mass. Housing App. Committee June 20, 1990) 
(considering local needs), available at Nellco, supra note 18. 
106. Cf John M. Payne, Remedies for Affordable Housing: From Fair Share to 
Growth Share, 49 LAND USE L. & ZONING DIG. 3,4 (1997) (noting that the formulaic 
"fair share" approach to housing in New Jersey has resulted in "inadvertently stiffening 
popular resistance to the Mount Laurel requirement because of the large and seemingly 
arbitrary fair share numbers and subtly stifling inquiry into some of the more creative 
solutions to our real housing problems"). 
107. TOM R. TYLER, WHY PEOPLE OBEY THE LAW 170-78 (1990) (discussing the 
psychology of legitimacy and the role of procedural fairness in establishing legitimacy). 
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ties violate these expectations, the social contract is disrupted. It 
is interesting that people appear to connect the obligations of au­
thorities to issues of fair procedure, not to outcomes. It is being 
unfairly treated that disrupts the relationship of legitimacy to 
compliance, not receiving poor outcomes. lOB 
While Professor Tyler's work finds procedure to be more im­
portant than outcome in the perception of fairness, sometimes it is 
not easy to draw a clear line between procedural fairness and fair­
ness of outcome. For example, when the outcomes almost always 
go one way, observers may reasonably suspect that the process by 
which those outcomes are achieved is biased and therefore unfair. 
Speaking as a former ZBA member, I can attest that given the 
HAC's track record in settling disputes between towns and devel­
opers, the Gill ZBA never seriously thought the town would ever 
get a fair hearing before the HAC. Indeed, when I drafted the 
opinion denying the Comprehensive Permit application, I did so 
with the understanding that my opinion should also serve as the 
first draft of the brief for the appeal from the HAC's decision; we 
were almost certain the decision would be in favor of the FCRHA. 
Of course, the HAC has never lost an appeal either, so we really 
felt our quest was quixotic. 
As it has played out in practice, the Act, the regulations, and 
the court interpretations can make the ZBA's role seem like an 
empty exercise where only local approvals are respected, while lo­
cal denials or conditional approvals are re-heard de novo by a body 
that has a long record of apparently giving very little weight to the 
local concerns found by the ZBA. Given this environment, it is lit­
tle wonder that towns and cities resist the Act and are suspicious of 
its operation. If things continue this way, we should expect towns 
to continue to bridle at the application of the Act. 
If the Act has any hope of attaining the kind of legitimacy that 
will engender respect and voluntary compliance, it must give the 
ZBA responsibility for contributing meaningfully to the process. If 
the Act asks local ZBAs to play a meaningful role, it should also 
accord them some deference in appropriate cases. For instance, in­
stead of creating a presumption that all actions of a local ZBA in a 
town that does not meet the safe harbor are invalid, the review pro­
cess might instead raise the level of scrutiny only when there is rea­
son to suspect that the design behind the local zoning ordinance is 
animated by an improper motive. The Act does not require the 
108. Id. at 172. 
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HAC to hold a de novo .eview, and the Committee can adopt other 
appeal procedures if it so chooses. 
The HAC has apparently begun to respond to the potential cri­
sis of legitimacy it could face if towns across the Commonwealth 
suspected its proceedings were always stacked against them. In his 
remarks in this symposium, Werner Lohe, Chairman of the HAC, 
brings news that the HAC really does want to respect the legitimate 
local planning concerns of municipalities.109 Somewhat unconvinc­
ingly, he cites to an early HAC decision as evidence that the HAC 
wants to respect local concerns. In Harbor Glen Associates v. 
Board of Appeals (Hingham),uo a developer wanted to develop 
low-income housing on land earmarked for an office park under the 
Town of Hingham's comprehensive plan,111 Although Hingham 
had not satisfied the mathematical safe harbors, the HAC respected 
the town's otherwise non-discriminatory comprehensive plan and 
refused to allow the low-income housing developer to essentially 
rezone the property.1l2 In the words of the HAC: 
This case squarely presents the Housing Appeals Committee the 
issue of the weight to be given to a Master Plan that is in contra­
vention of the land use sought by an applicant for a Comprehen­
sive Permit. The handling of this issue by the Committee in 
previous cases indicates that there is no categorical answer. The 
Committee looks to legislative intent, both in Chapter 774 and in 
the zoning laws. In the process of weighing the housing need 
against valid planning objections, certainly a Master Plan is a 
valid planning factor that must be so weighed; but in our inter­
pretation and administration of Chapter 774, it is no more than 
that. Where the Master Plan is totally unrealistic with respect to 
present land uses or reasonably potential future uses, where 
there is more than a suspicion that the Master Plan is simply a 
sophisticated maneuver to perpetuate precisely the abuses which 
Chapter 774 was designed to eliminate, where the Master Plan is 
simply an ancient planning exercise, ignored and gathering dust 
for years, and now dusted off to frustrate housing for which there 
is a clearly demonstrated need, the Master Plan will not prevail in 
109. See Werner Lohe, Command and Control to Local Control: The Environ­
mental Agenda and the Comprehensive Permit Law, 22 W. NEW ENG. L. REV. (forth­
coming 2001). 
110. No. 80-06 (Mass. Housing App. Committee Aug. 20, 1982), available at 
NeUco, supra note 18. 
111. Id. at 7. 
112. Id. at 17. 
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the weighing process.113 
If the HAC really considers Hingham to be a statement of how 
much respect should be accorded to the local planning scheme, that 
should be great news for municipalities all across the state. Unfor­
tunately, Mr. Lohe did not explain why in the almost twenty years 
since it was decided, the Hingham decision has stood out as an 
atypical opinion of the HAC. More frequently, when the HAC has 
referred to Hingham, it has classified the options presented to the 
developer by Hingham's Master Plan as being "unusually reasona­
ble" as a way to distinguish Hingham and limit its applicability.u4 
Mr. Lohe also suggests that the more recent HAC decision in 
KSM Trust v. Zoning Board of Appeals (Pembroke)115 indicates 
how the HAC really feels about the role of local planning in the 
comprehensive approval process.1l6 That opinion states that a com­
prehensive plan should be given "considerable weight" in reviewing 
a ZBA's action under a comprehensive permit application if it 
meets three requirements: (1) it must be bona fide; (2) it should not 
restrict affordable housing on its face; and (3) it must be imple­
mented in the area of the project site.117 As Mr. Lohe points out, 
however, the town lost in the actual KSM Trust case. Although the 
HAC apparently tries to signal towns as to what it is willing to re­
spect as far as local planning concerns go, the oracular pronounce­
ments, contained as they are in decisions that deliver outcomes 
against towns, often fall on deaf ears. 
Read in the light offered by Mr. Lohe, these cases say that if 
towns really take control of their own planning processes and put 
affordable housing on their agendas, their local autonomy will be 
113. Id. at 12-13. 
114. Silver Tree Ltd. P'ship v. Bd. of Appeals (Taunton), No. 86-19, at 37-38 
(Mass. Housing App. Committee Oct. 19, 1988) ("This case is distinguishable from Har­
bor Glen. There the Plan offered the Developer an unusually reasonable alternative, 
which the Developer asked the Committee to ignore. In this case, given the existence 
of the housing need, the alternatives offered to the Developer bear scrutiny."), availa­
ble at Nellco, supra note 18; Wilmington Arboretum Apts. Assocs. Ltd. P'ship v. Bd. of 
Appeals (Wilmington), No. 87-17, at 18 (Mass. Housing App. Committee June 20,1990) 
("This case is distinguishable from Harbor Glen. There the Plan offered the Developer 
an unusually reasonable alternative, which the Developer asked the Committee to ig­
nore. In this case, given the existence of the housing need, the alternative offered to 
Arboretum Associates bears scrutiny."), available at Nellco, supra note 18. 
115. No. 91-10 (Mass. Housing App. Committee Nov. 18, 1991), available at 
Nellco, supra note 18. 
116. See Lohe, supra note 109. 
117. KSM Trust, No. 91-10, at 6-7 (listing these factors), available at Nellco, supra 
note 18. 
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respected. What these cases do not contemplate are towns like Gill, 
that have only skeletal town governments and may have trouble 
filling positions on the board of selectman, never mind charging a 
planning board or special task force with the huge task of creating a 
master plan to address housing issues for which few people in town 
even see the need. The Hingham and KSM Trust decisions leave 
few excuses for sophisticated and affluent towns to say that local 
concerns were not respected; the HAC has indicated what form of 
expression those local concerns need to take in order to pass mus­
ter. On the other hand, unsophisticated, poor towns like Gill and 
many other rural communities in the Commonwealth can not put 
together the kind of sophisticated master plan that will be respected 
by the HAC; they can not do this because they lack the resources to 
do so and they are not even aware that such an exercise is worth 
undertaking. 
The cases, therefore, leave us with the question of what should 
be done with towns that do not have the kinds of master plans that 
earn the HAC's respect. As the law stands now, as a matter of 
HAC regulation, actions (other than approvals) by towns without a 
master plan that pass muster and do not attain the protection of the 
mathematical safe harbors are essentially invalid. Knowing this, de­
velopers essentially only have to comply with the conditions that 
they agree to, knowing that to challenge conditions imposed by the 
ZBA, they merely need to appeal to the HAC and will likely re­
ceive a favorable hearing. This process can be disheartening for the 
members of the ZBA, who, after all, are citizen volunteers and who 
have probably sacrificed many an evening with their families to par­
ticipate in long and detailed public hearings. 
V. ApPLYING THE ACT IN THE RURAL SETTING 
Assuming for the sake of argument that the local ZBA does 
have a role to play in the Comprehensive Permit process that is 
more than mere window dressing, the first major task facing a local 
ZBA under the Act is to assess the "need" for low- to moderate­
income housing in the region where the project is to be located.1l8 
The assessment task before a zoning board is not at all straightfor­
ward. The most obvious problem is that zoning boards are given no 
guidance in determining what the appropriate region is, since the 
terms "local" and "regional" are not defined in the Act. Secondly, 
118. MASS. GEN. LAWS ch. 40B, § 20 (1998) (defining the term "consistent with 
local needs"). 
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the Act gives no guidance in determining when a town or city needs 
"low and moderate income housing" as that term is defined by the 
Act. This section examines these two problems in more detail. 
A. Defining the Region 
The Act requires the local ZBA to make a determination of 
housing needs within both the municipality where the project is to 
be located and the region where the municipality is 10cated.119 The 
Act does not, however, provide any guidance to local zoning boards 
about how to determine the appropriate region for purposes of this 
assessment. One approach to the region definition problem has 
been articulated by the SJC. The SJC has recognized that the terms 
"local" and "regional" as used in the Act are imprecise, but, never­
theless, held that "in this context it is clear that 'local' need relates 
to the municipality directly concerned . . ., while 'regional' need 
includes surrounding communities."12o The SJC's definition (dis­
posed of in a footnote) is subject to at least two interpretations. 
The first interpretation is a narrow one, taking the language to 
mean that a region consists of- and is defined to mean - the munic­
ipality where the project is to be located and the communities sur­
rounding it. This would result in relatively compact, geographically 
close groups of communities being considered regions. 
The second interpretation is more expansive. One could argue 
that although given the (admittedly limited) opportunity in Bagley 
to provide a more specific definition of region, such as the Standard 
Metropolitan Statistical Area, or the county in which the town is 
located, or some other objective test, the SJC instead articulated a 
much more open-ended rule. The language from the case says re­
gion "includes surrounding communities,"121 but it does not say 
what else might be included. A ZBA might legitimately ask how 
far beyond "surrounding" communities it should look and whether 
the region could cross a state line. If the expansive test governs the 
interpretation of the dicta in Bagley, the guidance the SJC sought to 
provide on the definition of "region" is of limited value to ZBAs 
trying to define the area within which they must make their housing 
needs assessment. 
119. Id. (defining requirements and regulation imposed by the local ZBA as be­
ing "consistent with local needs if they are reasonable in view of the regional need for 
low and moderate income housing") (emphasis added). 
120. Bagley v. Illyrian Gardens, Inc., 519 N.E.2d 1308, 1310 n.4 (Mass. 1988), ap­
peal after remand, 546 N.E.2d 883 (Mass. 1989). 
121. Id. 
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Because the definition in Bagley is not comprehensive, the law 
in Massachusetts remains unsettled, which invites other approaches 
to the region definition. For example, in the context of assessing 
"need," the agency charged with administering the Act (first the 
Department of Community Affairs, then the Executive Office of 
Communities and Development ("EOCD") and now the Depart­
ment of Housing and Community Development ("DHCD")), uses 
a definition of region based on federal Metropolitan Statistical Ar­
eas ("MSAs"). For example, in the official Massachusetts defini­
tion of "low- to moderate-income housing," the relevant region is 
the MSA where the project is located.122 The problem with using 
MSAs to define "region" is that not all Massachusetts towns are in 
MSAs. For example, as defined by the Bureau of the Census, the 
Metropolitan Statistical Areas in Massachusetts do not include 
Franklin County at all, and leave out substantial portions of Berk­
shire and Hampshire counties and smaller portions of Hampden 
and Worcester counties.123 Even under the more expansive concept 
of New England County Metropolitan Areas ("NECMA"), which 
the Bureau of the Census defines on a basis more consistent with 
the methodology of the rest of the countrY,124 Franklin County is 
still not included within any NECMA.125 The definition of "re­
gion," therefore, continues to be a difficult problem for those parts 
of the Commonwealth that are not included in the MSAs. 
One could turn to other states for guidance on the region defi­
nition issue. Unfortunately, the law of neighboring states provides 
little help in fleshing out the concept. New Hampshire law, for ex­
ample, also requires that towns take regional needs into considera­
tion when enacting land use restrictions.126 The New Hampshire 
case law is not very helpful, however, on the issue of how to define 
122. See Hastings Village, Inc. v. Zoning Bd. of Appeals (Wellesley), No. 95-05, at 
8 & n.4 (Mass. Housing App. Committee May 21,1997) (mem.) (stating that the MSA 
is used by the HAC to determine low- or moderate-income), available at Nellco, supra 
note 18. The HAC may not be current on the latest terminology from the Bureau of the 
Census regarding the statistical geographic areas in the United States. In New England, 
Metropolitan Statistical Areas are defined by town and city instead of the typical ap­
proach nationally of using county data to make those determinations. U.S. DEP'T OF 
COMMERCE, BUREAU OF THE CENSUS, STATE AND METROPOLITAN AREA DATA BOOK 
B-1 (5th ed. 1998) [hereinafter CENSUS DATA BOOK]. 
123. CENSUS DATA BOOK, supra note 122, at xiii. 
124. [d. at B-9. 
125. [d. at D-3. 
126. Britton v. Town of Chester, 595 A.2d 492, 495 (N.H. 1991) ("When an ordi­
nance will have an impact beyond the boundaries of the municipality, the welfare of the 
entire affected region must be considered in determining the ordinance's validity."). 
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the relevant region. At a minimum, in New Hampshire the relevant 
region includes a city and its suburbs,l27 but beyond that the defini­
tion is unclear. 
Rhode Island law also offers little on the question of what 
Massachusetts means by "region" as that term is used in the Act. 
Although Rhode Island has a statute128 that is almost a verbatim 
replica of the Act, the key provision defining "consistent with local 
needs" does not have a reference to region, but instead talks about 
the need for local requirements to be consistent with state needs for 
low-income housing.129 The Rhode Island statute, therefore, side­
steps the problem by considering the entire state to be the relevant 
region. Massachusetts could have done the same thing, but the Act 
clearly does not say "the Commonwealth's need," but rather the 
region's need. Indeed, "region" as used in the Act cannot mean the 
entire state. Martin Linsky, lead drafter of the Act, recalls that the 
regional concept was inserted into the Act to reassure municipal 
leaders that the housing needs assessment would be within the rele­
vant metropolitan area and not essentially statewide.13° 
New Jersey, which has led the way on many housing issues, 
also fails to help Massachusetts define "region" in a way that is 
useful for the Act. Ten years after the famous case of Southern 
Burlington County NAACP v. Township of Mount Laurel,131 
the New Jersey legislature passed its own Fair Housing Act,132 de­
signed to set out a comprehensive statewide housing policy. In 
127. One could reach this conclusion as a result of the Britton case, which in­
volved a bedroom community of Manchester. Cf id. at 493 (noting that the Town of 
Chester is a "bedroom community" of Manchester). 
128. See R.I. GEN. LAWS §§ 45-53-1 to 45-53-8 (1999) (Low and Moderate Income 
Housing). 
129. See id. § 45-53-3 (" 'Consistent with local needs' means local zoning or land 
use ordinances, requirements, and regulations are considered consistent with local 
needs if they are reasonable in view of the state need for low and moderate income 
housing, considered with the number of low income persons in the city or town affected 
and the need to protect the health and safety of the occupants of the proposed housing 
or of the residence [ sic] of the city or town, to promote better site and building design in 
relation to the surroundings, or to preserve open spaces, and if the local zoning or land 
use ordinances, requirements, and regulations are applied as equally as possible to both 
subsidized and unsubsidized housing. ") (emphasis added). 
130. Interview with Martin Linsky, Lecturer, Kennedy School of Government, 
Harvard University, in Cambridge, Mass. (Mar. 10, 1999). 
131. 336 A.2d 713, 731-34 (N.J. 1975) (holding that municipalities in New Jersey 
have an obligation to provide their fair share of the regional need for safe, decent, and 
affordable housing). 
132. See Act of July 2, 1985, 1985 N.J. Laws 222 (current version at N.J. STAT. 
ANN. §§ 52:27D-301 to 52:27D-329 (West 1986 & Supp. 2000». 
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an attempt to settle the issue of what constitutes a region for pur­
poses of housing policy, the New Jersey Fair Housing Act provided 
a definition that works primarily at the county level and ties into 
the Standard Metropolitan Statistical Area system.}33 In order to 
make the definition of the regions perfectly clear, the New Jersey 
Council on Affordable Housing spells out in its regulations what 
the various regions are.134 Such an approach would be helpful in 
Massachusetts, but that is clearly not what the Commonwealth has 
done. 
When applying the Act to a given town in Massachusetts, the 
definition of "region" will likely have to be negotiated between the 
municipality and the developer. The narrow reading of Bagley may 
be appropriate in some cases while a more expansive reading may 
be appropriate in others. It seems clear, however, that there is no 
hard and fast legal rule that spells out what the region should be. 
Thus, a ZBA may have flexibility to define the region as it sees fit, 
provided, of course, that it can justify the characterization within 
the language of Bagley. In the FCRHA application to the Gill 
ZBA, for example, the applicant stipulated that the "region" at is­
sue was Franklin County. 
While ZBAs wrestle with the definition of "region" in order to 
carry out the task assigned to them under the Act, there exists a 
possibility that the HAC's interpretations may dispose of a rigorous 
regional definition requirement entirely and judge the local need 
for subsidized housing against the backdrop of the need in the 
Commonwealth for low-income housing.135 Such an approach 
would be inconsistent with the language of the Act and the political 
133. See N.J. STAT. ANN. § 52:27D-304(b) (West 1986 & Supp. 2000) (referring 
back to the Public Law which defines "housing region" to mean "a geographic area of 
no less than two nor more than four contiguous, whole counties which exhibit signifi­
cant social, economic and income similarities, and which constitute to the greatest ex­
tent practicable the primary metropolitan statistical areas as last defined by the United 
States Census Bureau prior to the effective date of this act"). 
134. See N.J. ADMIN. CODE tit. 5, 92-2.1 (1995) (defining six regions comprised of 
various counties as follows: (1) Northeast (Bergen; Hudson; Passaic); (2) Northwest 
(Essex; Morris; Sussex; Union); (3) West Central (Hunterdon; Middlesex; Somerset; 
Warren); (4) East Central (Monmouth; Ocean); (5) Southwest (Burlington; Camden; 
Gloucester; Mercer); and (6) South Southwest (Atlantic; Cape May; Cumberland; 
Salem». 
135. See Hamlet Dev. Corp. v. Hopedale Zoning Bd. of Appeals, No. 90-03, at 17 
(Mass. Housing Appeals Committee Jan. 23, 1992) ("Assessing the extent of the re­
gional need for housing is not difficult. . . . The issue has rarely been litigated before 
this Committee in part because as a factual matter the need for housing is great 
throughout the state."), available at Nellco, supra note 18. 
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compromises that went into its passage,136 but would be consistent 
with the HAC's zealous quest to promote low-income housing. 
B. Assessing the "Need for Low- to Moderate-Income Housing" 
Assuming some workable definition of "region" may be ar­
rived at by the parties to a particular Comprehensive Permit appli­
cation, the ZBA faces another challenge. The ZBA's next task is to 
determine the need for low- to moderate-income housing in the re­
gion that has been identified. This task is more difficult to carry out 
than it first appears. The reason for the difficulty is that the term 
"low- and moderate-income housing" does not mean what most cit­
izen ZBA members might intuitively think it means. Intuitively, the 
typical ZBA member probably believes that the needs assessment is 
an effort to find out if the town is in need of more "affordable hous­
ing," i.e., housing that is priced within the means of low-income re­
sidents,137 but that is not what the Act asks the ZBA to do. Instead, 
the ZBA is asked to assess the need for "low or moderate income 
housing," which under the Act has a special technical definition: 
"any housing subsidized by the federal or state government under 
any program to assist the construction of low or moderate income 
housing as defined in the applicable federal or state statute, 
whether built or operated by any public agency or any nonprofit or 
limited dividend organization. "138 This specific definition is prob­
136. Interview with Martin Linsky, supra note 130. 
137. In various contexts, the federal government considers a housing unit "afford­
able" if the family living in it spends less than 30% of its income to do so. See Anthony 
Downs, Reducing Regulatory Barriers to Affordable Housing Erected by Local Govern­
ments, in HOUSING MARKETS AND RESIDENTIAL MOBILITY 256, 256 (G. Thomas Kings­
ley & Margery Austin Turner eds., 1993) (noting the federal definition). 
138. MASS. GEN. LAWS ch. 40B, § 20 (1998). In July, 1993, the Executive Office 
of Community Development issued a document entitled "Listing of Chapter 40B Low 
or Moderate Income Housing Programs" [hereinafter EOCD Listing]. The programs 
that the EOCD considered low- or moderate-income housing programs for purposes of 
the Act were: 1. State Programs: Chapter 689 (Special Needs Housing), Chapter 167 
(Special Needs Housing), Chapter 705 (Family Low Income Housing), Chapter 667· 
(Elderly Low Income Housing), R-DAL (Rental Development Action Loan), SHARP 
(State Housing Assistance for Rental Production), TELLER (Tax Exempt Local Loans 
to Encourage Rental Housing), HIF (Housing Innovations Fund), HOP (Homeowner­
ship Opportunity Program), LIP (Local Initiative Program), Comprehensive Permit 
Projects, LIP Local Initiative Units, and Mass. Government Land Bank Residential 
Housing. 2. Federal Programs: HUD HOME Program (most uses), HUD Section 811 
(Supportive Housing for Persons with Disabilities), Low Income Housing Tax Credit 
Program, 80/20 Rental Housing, HUD Section 202 (Supportive Housing for the Eld­
erly), HUD Section 8 Moderate, Rehabilitation Single Room Occupancy (SRO) Pro­
gram, FmHA Section 515, and the FHLB Affordable Housing Program. 3. Inactive 
Programs: Chapter 200 (Veterans' Housing), Chapter 13A Interest Reduction Subsidy 
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lematic for a ZBA because when the technical definition is read 
into the rest of the Act, the ZBA ends up being charged with assess­
ing the regional need for new construction of government-spon­
sored low-income housing units-this is a very different task than 
just assessing whether housing costs are too high in the municipality 
for people of modest means to afford to live there. Therefore, the 
ZBA ends up being charged with the task of assessing the need for 
a specific kind of affordable housing - the statutorily defined "low­
or moderate income housing" covered by the Act. 
If this is the task confronting a ZBA, it raises additional ques­
tions: specifically, what does the Act mean by "need," and when 
does a locality or region "need" more units of new government­
sponsored low-income housing? Resolution of these questions is 
devilishly difficult, and people of good faith can reach different con­
clusions based on their understanding of the concept of need. 
There are two basic ways of looking at the meaning of need - the 
"in-place relief" approach and the "mobility relief" approach.139 
Under the in-place relief approach to housing policy, new con­
struction of low-income units and other government programs 
ought to be concentrated in the places where low-income people 
already live in order to build communities through the improve­
ment of living and economic conditions.14o Mobility relief, on the 
other hand, recognizes that some poor neighborhoods are so eco-
Program, MHFA Multi-Family Rental, HUD Section 221(d)(3), 221(d)(4), HUD Sec­
tion 231, HUD Section 236, HUD Section 8 New Construction, HUD Section 8 Sub­
stantial Rehabilitation Program, and the HUD Section 8 Moderate Rehabilitation 
Program. 
139. See Scott A. Bollens, Concentrated Poverty and Metropolitan Equity Strate­
gies, 8:2 STAN. L. & POL'y REV. 11, 11-12 (1997) (defining the in-place relief and mo­
bility relief approaches). This Article adopts the terms "in-place" relief and "mobility" 
relief, but notes the distinction between the two has been a theme in American housing 
policy since at least the 1960s, although the two approaches have been labeled with 
different catch phrases at different times. Id. at 12 (noting the terminology of the 1968 
Report of the National Advisory Commission on Civil Disorders, which referred to the 
in-place approach as "enrichment" and the mobility approach as "integration"); cf 
Marshall Kaplan, American Neighborhood Policies: Mixed Results and Uneven Evalua­
tions, in THE FUTURE OF NATIONAL URBAN POLICY 210, 210-13 (Marshall Kaplan & 
Franklin James eds., 1990) (noting that the terminology "place" and "people" has been 
used to describe what this paper refers to as the "in-place" and "mobility" approaches); 
PRESIDENT'S COMMISSION FOR A NATIONAL AGENDA FOR THE EIGHTIES, A NATIONAL 
AGENDA FOR THE EIGHTIES 167-68 (1980) (describing in-place initiatives as "jobs-to­
people" programs and mobility programs as "people-to-jobs" initiatives); Michael H. 
Schill, Deconcentrating the Inner City Poor, 67 CHI.-KENT L. REV. 795, 796-97 (1991) 
(employing the terms "enrichment" to mean in-place relief and "deconcentration" to 
mean mobility relief). 
140. See Bollens, supra note 139, at 11-12. 
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nomically devastated that the only hope for true economic im­
provement for the residents who live there is to move them out of 
the poor neighborhood and into a different community where eco­
nomic opportunities may be more plentifuJ.141 
Of course, it is possible for both in-place and mobility ap­
proaches to be employed simultaneously in a comprehensive state 
strategy to deal with housing problems,142 and it may be that the 
Act embraces both in-place and mobility approaches to housing 
policy. If that is the case, the assessment of need performed by the 
ZBA under the Act would be a wide-ranging exercise which exam­
ines not only the satisfaction of housing needs in the region, but the 
socio-economic make-up of the towns in the region as well. To gain 
an appreciation of just how wide-ranging the ZBA's inquiry into 
need might be, it is useful to consider the need determination under 
in-place relief and mobility relief separately. 
1. Assessing Need Under an In-Place Standard 
In-place relief seems to be a goal of the Act, where the "re­
gion" is the appropriate "place" for relief. In fact, the statutory 
definition of "consistent with local needs" requires a ZBA to take 
only those actions on a Comprehensive Permit application which 
are "reasonable in view of the regional need for low and moderate 
income housing considered with the number of low income persons 
in the city or town affected .... "143 The task of assessing local and 
regional needs and finding the balance between them falls to the 
ZBA. Under the in-place relief approach, the question of need 
would turn on the extent to which new construction of government­
sponsored low-income housing units was part of an overall strategy 
to provide affordable housing to all citizens of the region. New 
construction would be needed if those new units helped satisfy an 
unmet regional demand for affordable housing. This approach to 
the meaning of need would recognize that the construction of new 
government-subsidized housing units is not an end in itself, but is 
rather a means of providing affordable housing to the residents of 
the relevant region. 
141. See Schill, supra note 139, at 796-97 (setting out the "deconcentration" strat­
egy, which for purposes of this Article is the same as mobility relief). 
142. Bollens, supra note 139, at 12 (arguing that in-place and mobility strategies 
in a given region should be integrated into one comprehensive attack on the housing 
problem and that policy should not make an artificial choice between the two ap­
proaches as if they were mutually exclusive). 
143. Ch. 40B, § 20 (emphasis added). 
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Implicit in this approach is the understanding that there are 
many ways society may work toward the goal of providing afforda­
ble housing for everyone. Constructing new government-subsidized 
housing units (i.e., the only type of housing included in the Act's 
definition of "low- to moderate-income housing") is one policy tool 
available, but it is clearly not the only one. For instance, a town 
might have many quality low-rent apartments that were developed 
under government housing programs, though not technically con­
sidered low-or moderate-income housing by the agency charged 
with carrying out the Act.144 Those units might be sufficient to sat­
isfy the demand for low-cost housing in the relevant locality and 
region and thereby lessen or even eliminate the need for the con­
struction of new government-subsidized housing units. Similarly, 
and especially in rural areas, homeownership programs under the 
FHA, FMHA, or VA may assist citizens in meeting their costs of 
providing shelter. Yet, under the Act, it is not clear whether the 
local ZBA may consider these approaches when attempting to de­
termine the regional "need" for low-to moderate-income housing. 
From the Housing Appeal Committee's point of view, these pro­
grams clearly do not count.145 
144. The EOCD (and one assumes the DHCD takes the same position) did not 
consider the following list of government housing programs to be "low or moderate 
income housing" under the Act: Mass. Rental Voucher Program (formerly Chapter 707 
Program), Mass. Rental Voucher Program - Moderate Rehabilitation Program (project­
based vouchers), Soft Second Loan Program, Mass. Small Cities Program (MSCP), 
MSCP Housing Development Support Program, CDAG (Community Development 
Action Grant), Housing using DMRlDMH operating subsidies, HUD Section 8 Rental 
Certificate Program; HUD Section 8 Project-Based Rental Certificate Program; HUD 
Section 8 Rental Voucher Program, HUD Section 8 Loan Management Set-Aside Pro­
gram, HUD Section 8 Property Disposition Set-Aside Program, HUD Section 
221(d)(2), HUD CDBG (Community Development Block Grant); HUD HoDAG 
(Housing Development Action Grant), HUD UDAG (Urban Development Action 
Grant), HUD HOME Program (Homeowner Rehabilitation, Rental VOUCher), HUD 
HOPE (Home Ownership for People Everywhere), HUD Emergency Shelter Grants 
Program, Farmers Home Administration Section 502, or Military Housing. EOCD 
Listing, supra note 138. 
145. Recently, the HAC has had second thoughts about the restrictive nature of 
the "low- to moderate-income" definition. In Hastings Village, Inc. v. Zoning Board of 
Appeals (Wellesley), the HAC displayed a willingness to "revisit and clarify" the juris­
dictional requirements for low-to moderate-income housing projects under the Act. 
No. 95-05, at 5 (Mass. Housing App. Committee May 21, 1997) (mem.) available at 
Nellco, supra note 18. Although the HAC decided that the particular case before it did 
not qualify as "low to moderate income housing" under the Act, it stated that a project 
funded by the Federal Home Loan Bank of Boston under its New England Fund (NEF) 
could qualify if the project met requirements for income of tenants (not to exceed 80% 
of the median income in the relevant Metropolitan Statistical Area); at least 25% of the 
units in the project be set aside for families in the low- to moderate-income category; 
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Taken literally, the job of assessing the need for low- to moder­
ate-income housing is a Herculean one, especially in light of the fact 
that local zoning boards are typically staffed by citizen volunteers 
with no formal training in land use practices, the law, or social sci­
ence. Nevertheless, the Act seems to impose on them the task of 
assessing the need for the construction of new government-spon­
sored low-income housing units. To do this task properly the local 
ZBA would have to do extensive fieldwork in order to evaluate 
both the demand for and the supply of low-income housing. In the 
real world this simply does not happen - the ZBA has neither the 
skills nor the resources to conduct such fieldwork. Instead, the 
ZBA is forced to guess about the demand for and supply of low­
income housing based on insufficient proxies such as income figures 
for the region and the existing number of government-subsidized 
low-income housing units. 
a. Problems assessing demand for low-income housing. 
Because the task of assessing demand for low-income housing 
is so difficult, applicants and ZBAs have resorted to an imperfect 
substitute for making a rough assessment of this crucial concept. In 
Gill, for example, the FCRHA presented the ZBA with statistics 
regarding income levels of residents there and in Franklin 
County.146 I understand this is a common approach to the issue. 
The applicant then drew a connection between the presence of low­
income households in the region and the need for construction of 
new government-sponsored low-to moderate-income units.147 This 
kind of income data, however, is of limited value in determining the 
need for low- to moderate-income housing as defined by the Act. 
The income data alone cannot accurately tell a ZBA whether there 
is a demand for low-income housing or, if there is such a demand, 
whether the appropriate response is to build new government-spon­
sored low-income housing units. The logical link between income 
levels and the need for that particular kind of policy response is 
weak. The link is even weaker when one considers all of the defi­
ciencies of using income figures as a measure of poverty at all. 
For example, in Massachusetts the official definition of "low­
and the low-income units remained affordable for at least fifteen years. Id. at 8-9. 
Whether this HAC decision signals a new and more liberal approach to the kinds of 
units that both qualify under the Act and qualify for towns to include in the calculation 
of the mathematical safe harbors remains to be seen. 
146. Comprehensive Permit Application, supra note 4, at 10-lI. 
147. Id. 
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to moderate-income" is "income which does not exceed 80 percent 
of the median income for the relevant Metropolitan Statistical 
Area."148 But, as noted above, not all Massachusetts towns are in 
MSAs.149 By setting the "low-to moderate-income" level by refer­
ence to the income in MSAs, the Commonwealth in effect over­
states the "poor" of the rural areas, because one would assume that 
the cost of living is lower in rural areas than in urban areas and that 
in general there is a correlation between income levels and cost of 
living. Therefore, judging the relative wealth or poverty of Franklin 
County residents by reference to, say, the Worcester or Springfield 
MSA, for example, the data fails to take into account that it costs 
less to live in Franklin COUIity. 
There are other serious problems with using income levels as a 
measure of "poverty." Such a measure does not, for example, take 
into account the fact that people move in and out of poverty. It 
fails to account for "life-cycle earning," such as graduate students 
who are "poor" while in school, but who will go on to do just fine, 
or farmers who have a bad crop every now and then, or salespeople 
who have an occasional bad year.150 People who have the occa­
sional bad year are unlikely to move into government-sponsored, 
low-income housing. They may know that in other years they will 
not meet income qualification rules, or, more importantly, they may 
not think of themselves as "poor," and therefore are unlikely to 
consider themselves appropriate candidates for the housing. 
Income data gives an inaccurate picture of poverty for other 
reasons as well. If "poverty" is defined solely by reference to cash 
income, it may miss wealth data that is not reflected in income data, 
such as ownership of assets. Data concerning the assets owned by 
relatively low-income households is hard to corne by, especially in 
rural areas where some of those low-income households may own 
their own homes, mobile homes, or farms. In addition, income data 
fails to pick up non-cash income such as in-kind transfers in the 
form of housing, food stamps, and MedicarelMedicaid.151 It also 
misses crucial expenses that may make income data look better 
than it really is, such as local cost of living, medical expenses, and 
148. Hastings Village, Inc., No. 95-05, at 8, available at Nellco, supra note 20. 
149. See supra notes 122-125 and accompanying text for a discussion of the MSA 
and Massachusetts towns. 
150. D. ERIC SCHANSBERG, POOR POLICY: How GOVERNMENT HARMS THE 
POOR 7 (1996) (discussing the failure of current methods to account for "life-cycle 
earning"). 
151. Id. 
46 WESTERN NEW ENGLAND LAW REVIEW [Vol. 23:3 
the needs of working parents.152 Income data might be a good 
starting point in making a determination about the size of the poor 
population and, therefore, the demand for low-to moderate-income 
housing; however, many other factors come into play in pushing a 
family into poverty, such as education level, family size, and types 
of employment opportunities,153 and those should be taken into ac­
count as well. 
With only income data to go on, local ZBAs do not have 
enough information to draw any meaningful conclusions about low­
income housing demand. Even if there exists, in general, a positive 
correlation between the presence of low-income residents and the 
need for new construction of government-subsidized housing units, 
special circumstances in specific areas may skew that typical rela­
tionship.154 Because of special income-related issues peculiar to 
farms,155 small businesses,156 boarding schools and colleges,157 and 
152. See PANEL ON POVERTY AND FAMILY ASSISTANCE, NATIONAL RESEARCH 
COUNCIL, MEASURING POVERTY: A NEW ApPROACH 2-7, 24-31 (Constance F. Citro & 
Robert T. Michael eds., 1995) (discussing the need to adjust the official poverty mea­
sure to reflect non-cash income, and special expenses and urging a reexamination of the 
standards of living included in the original poverty measure). 
153. See generally BRADLEY R. SCHILLER, THE ECONOMICS OF POVERTY AND 
DISCRIMINATION 64-72, 91-102, 119-30 (5th ed. 1989) (discussing how it is possible to 
work hard and yet remain in poverty and how family size and educational attainment 
affects poverty rates). 
154. A ZBA would be well suited for integrating these special circumstances be­
cause knowledge of the special circumstance comes from knowledge of the locality. Of 
course, zoning is primarily a local concern and zoning board members are presumed to 
be familiar with local conditions. Gamache v. Town of Acushnet, 438 N.E.2d 82, 87 
(Mass. App. Ct. 1982). 
155. A significant level of farming activity in a town should impact the kinds of 
conclusions one can draw from raw income data. Assuming most farmers own their 
farms, the income figures might not reveal much about the affordability of housing. 
Their income figures may be relatively low by virtue of non-cash expenses like depreci­
ation of farm buildings and equipment. On paper these people appear poor because 
their taxable income is rel~tively low. In reality, they might not be so poor and their 
actual wealth might be substantial due to the value of their real estate holdings. 
156. Small business owners may legitimately report low-income figures because 
of the way taxable income is calculated. For example, they may have non-cash expenses 
that reduce their income, or they may have cash expenses that provide a source of 
indirect compensation (such as through the payment of health and life insurance or 
through the payment of entertainment and travel expenses). Nevertheless, these small 
businesses may have significant "real" income. 
157. Massachusetts is peppered with very small towns whose major employers are 
colleges or boarding schools. Often faculty members at these institutions are required 
by their employers to live on campus in school housing. The school pays modest sala­
ries, especially to junior faculty members and interns, reflecting the fact that room and 
board is being provided by the school. The economic value of the room and board 
benefits does not show up in the income figures for faculty members because those 
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other special circumstances,158 a particular town's income data (es­
pecially in very small towns like Gill) may not accurately reflect the 
poverty level of the community. A local ZBA must have the flexi­
bility to adjust town and county income figures to accommodate for 
known anomalies in order to more accurately assess the demand for 
low-income housing. 
Nevertheless, despite all the shortcomings of using income as a 
proxy for need, as the process now works, the applicant, having set 
out this data, draws a link between the presence of residents with 
relatively low incomes in the town and region and the need for 
"low- to moderate-income housing" as defined by the statute. Such 
a link, however, is not compelled as a matter of logic. For example, 
if all the low-income residents already live in subsidized housing, 
the mere presence of low-income residents would not logically com­
pel the construction of more "low- to moderate-income housing" 
units. Therefore, the mere presence of low-income households 
does not necessarily mean that new construction of government­
assisted housing units will address any particular "need" of the low­
income residents of the town or the county. 
Even if most of the low-income residents of the county are not 
already housed in government-subsidized units, as the process now 
works, the applicant is not required to offer any evidence that the 
benefits are received as a condition of their employment, and are therefore not consid­
ered "income" for tax purposes. The mere fact that these faculty members earn modest 
salaries does not, however, mean that they are ill housed. In the case of college towns, 
students are sometimes included as residents in the income numbers. Of course, stu­
dents have very little income, yet they are generally not an appropriate target group for 
low-income housing programs. 
158. Examples of other special circumstances include a high incidence of commu­
nal living arrangements, underground economy activities, and non-cash transactions. 
Communal living arrangements could skew the income numbers in a way that makes 
reaching conclusions about housing afford ability tricky, especially in small western 
Massachusetts towns. In addition, areas where a strong underground economy exists 
should not rely on income data as a measure of poverty. The size of the underground 
economy, broadly conceived of as income derived from illegal activities, may be large in 
Massachusetts' rural counties, given rumors that marijuana is one of the state's largest 
cash crops. Wholly apart from the illegal underground economy, some areas may sup­
port an active barter economy. See Bartering Service Started by UMass Workers Grows, 
BOSTON GLOBE, Dec. 31, 1994 (Metro), at 49; available at 1994 WL 6016028; Ross 
Grant, Valley of the Dollars, THE RECORDER (Greenfield, Mass), Jan. 23, 1999, at HI 
(describing one community's system of using paper currency to swap services between 
members). While these bartered transactions are supposed to be declared as income, 
they probably are not reported to the full extent required. Finally, people at or near the 
poverty line may not fully report their cash income in order to maintain eligibility for 
government assistance or to avoid taxes. SCHANSBERG, supra note 152, at 7 (noting the 
potential for under-reporting of incomes). 
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target population will actually move into the new housing units if 
they are constructed. It seems logical that any meaningful assess­
ment of whether the construction of new government-subsidized, 
low-income housing units will help satisfy an unmet need for afford­
able housing must take this into account. If the low-income re­
sidents in the target communities will not move into the newly 
constructed units because they live on the family farm, or their 
home is paid off and they want to keep the house in the family, or 
their employer provides them with housing, or they live in commu­
nalliving arrangements, or they are philosophically opposed to gov­
ernment assistance, or they simply fear being stigmatized as 
residents of public housing,159 then a ZBA might be justified in con­
cluding that there is no "need" for "low- to moderate-income hous­
ing" as defined by the Act. A ZBA might reach that conclusion 
even though it perceives a great demand for other policy options, 
such as fuel oil assistance, low-interest home improvement loans, or 
other programs that might alleviate the housing problems of the 
target populations. Though difficult to assess, under an in-place ap­
proach to "need," the likelihood that the proposed project will in 
fact alleviate the need of the target popUlation in the region ought 
to be taken into account in determining the demand for additional 
construction of government sponsored "low to moderate income 
housing" units. 
To an urban or suburban reader, this point may not seem 
worth making, but in the rural context the actual demand for low-to 
moderate-income housing can make a difference. In Franklin 
County, for example, low-income housing resources are frequently 
consumed not by residents of Franklin County, but by low-income 
residents from other regions.16o As discussed in the section on rural 
housing needs, constructing new units of rental housing is often not 
the best way to address rural housing problems. If newly con­
structed low-income housing units are not demanded by the rural 
residents in the region and therefore go to poor residents from 
outside the region,161 it is hard for a local ZBA operating under an 
159. Moffitt, supra note 65, at 1033 ("[T]he decision to not participate in a wel­
fare program despite a positive potential benefit can be successfully modeled as a util­
ity-maximizing decision resulting from stigma."). 
160. See Davis, supra note 73, at 6 (citing Paul Douglas, Executive Director of 
the Franklin County Regional Housing Authority, for the proposition that there is a 
squeeze for housing resources, in part, because low-income clients from other regions 
are transported to Franklin County to apply for subsidies when they become available). 
161. See Stephanie Seguino & Sandra S. Butler, To Work or Not to Work: Is That 
the Right Question?, 56 REV. Soc. ECON. 190,203-04 (1998) (discussing the results of a 
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"in-place" approach to housing problems to' understand how the 
newly constructed units will in any way satisfy the needs of the low­
income people of the region. 
If the local ZBA is supposed to be assessing the need for the 
implementation of a particular housing policy in the region, it 
should have license to discuss the justifications for the subsidized 
housing policy. Under this approach, it would be appropriate for 
the local ZBA to discuss economic studies which demonstrate that 
the direct provision of housing is a poor instrument for improving 
the housing situation of participating families,162 and argue that 
government policy should move away from bricks and mortar 
projects and toward demand-oriented subsidies.163 On the other 
hand, the ZBA would have to consider that the need for low-in­
come housing tends to rise in good economic times,l64 and that the 
market has not been a reliable supplier of affordable housing in the 
past. The ZBA would debate whether one policy or another should 
prevail in the particular region and locality with which they are con­
cerned. The case has never come up, but it would be interesting to 
see how a decision by a ZBA would fare if it took the need assess-
study in Maine on single mothers and their struggle to get off welfare, and noting that 
families might prefer to locate in safe rural communities even at the cost of reduced job 
prospects). 
162. See AMY D. CREWS, Do HOUSING PROGRAMS FOR Low-INCOME HOUSE. 
HOLDS IMPROVE THEIR HOUSING? 23 (1996) (Metropolitan Studies Program Series Oc­
casional Paper No. 178) (concluding that after conducting a regression analysis 
controlling for differences in various types of housing assistance, "the participation 
value to households is large not because of the increase in housing consumption but 
because of the sizable increase in consumption of other goods and services. That is, the 
largest effect of housing programs is to provide more of other goods to participants. . .. 
A policy implication is that the direct public provision of housing is a poor instrument 
for improving the housing situation of participating families)"; see also Hanan G. 
Jacoby, Self-Selection and the Redistributive Impact of In-Kind Transfers: An 
Econometric Analysis, 32 J. HUM. RESOURCES 233, 247 (1997) (concluding that provid­
ing assistance to the poor through low-quality goods in kind entails a large dead weight 
loss). 
163. E.g., Michael H. Schill, Distressed Public Housing: Where Do We Go from 
Here?, 60 U. CHI. L. REV. 497, 498 (1993) (arguing in favor of demolishing rather than 
rehabilitating existing dilapidated public housing projects and replacing them with "de­
mand-oriented subsidies such as housing vouchers"). 
164. See David T. Rodda, Rich Man, Poor Renter: A Study of the Relationship 
Between the Income Distribution and Low Cost Rental Housing 7-9 (1993) (unpub­
lished Ph.D thesis, Harvard) (on file with Harvard University) (noting that as high in­
comes increase, demand for high-quality housing is stimulated and demand outstrips 
supply, which is satisfied by dipping into the medium-quality housing stock, which in 
turn, forces the middle-quality demanders into the low-quality stock and squeezes the 
low-quality stock because its supply is inelastic, resulting in increased rents for low­
quality rental units). 
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ment seriously and considered the relative pros and cons of subsi­
dized housing. One suspects it would not fare well, because the 
debate about subsidized housing ostensibly is more appropriate in 
other parts of the government, such as the legislature. 
It is unfortunate that the political debate has not been more 
vigorous in the intervening years since the passage of the Act. In 
1969, when the Act was adopted, construction of new government 
units was the standard response to the housing problem.165 Since 
the Act passed, federal housing policy has moved away from pro­
ject-based programs and increasingly relies on tenant-based 
schemes to deal with housing problems.166 Yet the Act does not 
admit to any changes in housing policy - its mechanism for assess­
ing "need" enshrines the approach that was au courant in 1969. In 
the late 1980s, in the midst of rising political opposition to the Act, 
the legislature did form a commission to re-examine the Act. 167 
The results of that review were some suggestions for minor changes 
to the law, including allowing towns to count market-rate units in 
mixed-use chapter 774 projects toward their 10% safe harbor.168 
The commission never seriously considered taking a different tack 
altogether, such as creating regional authorities that really would 
conduct a meaningful needs assessment. Under a strong form of 
the needs assessment, local ZBAs might be justified in taking on the 
policy debate that the legislature did not deal with. 
b. Problems assessing the supply of low-income housing 
One would assume that an assessment of the need for new con­
struction of low- to moderate-income housing would entail an eval­
uation of both the demand and the supply of that commodity. 
Under present procedures, however, local ZBAs are not given the 
latitude to make a meaningful assessment of low-income housing 
165. See TAGGART III, supra note 74, at 15-20 (1970) (summarizing the "evolu­
tion of the present effort" by describing the array of then available government housing 
subsidy programs). 
166. See Rodda, supra note 166, at 3-7 (noting that since the tenant-based pro­
grams were initiated in 1974 they have grown to represent one third of the public hous­
ing assistance resources currently in place, serving approximately 1.5 million 
households). 
167. See Peter B. Sleeper, State Leaders are Pressured to Reconsider 'Antisnob' 
Act, BOSTON GLOBE, Oct. 10, 1987, at 17, available at 1987 WL 3992994 (noting that 
some legislators had moved to repeal the Act in light of developer abuse of the law, but 
the political realities weighed in favor of study rather than repeal). 
168. See Andrew J. Dabilis, Panel Urges Changes to State Antisnob Law, BOSTON 
GLOBE, Apr. 10, 1989, at 22, available at 1989 WL 4805311 (describing the recommen­
dations of the chapter 774 study panel). 
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market supply conditions, especially supply in the form of existing 
privately owned unsubsidized housing. It is entirely possible that 
the local rental market provides sufficient rental units at sufficiently 
low rents to meet the demand for low- to moderate-income hous­
ing.169 If the low-income citizens of the relevant municipality and 
region are satisfied with the housing choices provided by the rental 
market, a ZBA ought to be justified in concluding that there is no 
"need" for additional construction of government-subsidized hous­
ing units that will only compete with the existing affordable housing 
stock. In this way, a ZBA plays a crucial role in the housing policy 
process by insuring that government resources are deployed to cor­
rect market failures170 rather than being used to compete against 
169. As an example, in the case of the comprehensive permit application in the 
town of Gill, the applicant provided substantial market data with its application. Com­
prehensive Permit Application, supra note 4, at 10-11. The Application noted that the 
median monthly rental for rental units in the town of Gill was $411, which equals an 
annual rental of $4932. Id. Using household income of $15,000 as a benchmark for 
families in the low- to moderate-income range, the existing median market rent repre­
sents an expenditure of 32.88% of the $15,000 total. Of course, focusing on rental units 
is a bit misleading because many of the rural poor live in their own homes, perhaps the 
family farm or homestead, so the presence of rental units and their market rents does 
not tell the whole story. Nevertheless, in both percentage terms and dollar amount, the 
expenditure for market-priced housing compared quite favorably with the rents that 
could have been charged under the applicant's project. The applicant proposed to 
charge elderly tenants 30% of their adjusted gross income as rent, which, given current 
income eligibility rules, they could have resulted in annual rental charges of $5124 for a 
one person elderly household, or $5856 for a two person elderly household. Id. at 6. 
These dollar amounts exceeded the median market rent by $192 and $924, respectively. 
While the applicant planned to charge rent equal to 25% of adjusted gross income (plus 
utilities) to low-income families, the annual rental payments for the proposed units fell 
into the following range: $4270 for a family of 1, $4880 for a family of 2, $5490 for a 
family of 3, $6100 for a family of 4, $6481.25 for a family of 5, and $6862.50 for a family 
of 6. Id. Except for the rent charged to families consisting of 1 or 2 members, the 
median market rent was lower than the rents that the applicant could have charged in 
its proposed project - and that is without consideration of utilities cost. In addition, in 
the case of families consisting of 2 members, the market price exceeds the maximum 
charge proposed by the applicant by only $52 per year ($4.33 per month). 
170. Frequently, the purpose of regulatory statutes is to correct market failures. 
See THOMAS W. DUNFEE & FRANK F. GIBSON, LEGAL ASPECTS OF GOVERNMENT REG­
ULATION OF BUSINESS 7-12 (3d ed. 1984) (discussing the purpose of trade regulation 
statutes); A. LEE FRITSCHLER & BERNARD H. Ross, BUSINESS REGULATION AND Gov· 
ERNMENT DECISION-MAKING 41-42 (1980) (discussing two types of government regula­
tions, each type having different purposes). Market failures are those situations that 
develop from time to time that tend to push our economy away from the result that 
would obtain under a purely competitive market system. Traditionally, economists 
have recognized 3 specific departures from perfect competition as "market failures": (1) 
imperfect information; (2) natural monopoly; and (3) externalities. See ROBERT E. 
LITAN & WILLIAM D. NORDHAUS, REFORMING FEDERAL REGULATION 36 (1983) for a 
general discussion of these market failures. Imperfect information is a market failure 
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private citizens. 
If a ZBA is required to approve a project in a market where 
private suppliers of housing are satisfying market demand, it will 
create a distortion in the market. The new units will increase the 
total supply of low-rent units and thereby drive down market 
rents. l71 This is fine if there is unmet demand, but if the demand is 
satisfied, the new units have the perverse effect of forcing private­
sector landlords who are trying to serve the low-end market seg­
ment to lower their rents perhaps to levels that do not meet costs, 
or, more likely, to a level that makes it uneconomic for landlords to 
spend resources keeping the units well-repaired and maintained.172 
Since deferred maintenance is an easy source of savings, landlords 
forced to compete against a subsidized-housing project will likely 
choose to let their units deteriorate. Of course, this fuels the cycle 
of deteriorating housing stock and unacceptable conditions for low­
income renters. Therefore, in order to help minimize unintended 
consequences, local ZBAs ought to be able to consider the availa­
bility of unsubsidized, low-income housing in the rental market. 
The HAC is unlikely to consider market units in the assess­
ment of supply because private landlords are not legally required to 
provide housing at affordable rentsP3Therefore, although the Act 
because perfectly competitive markets require complete cost-free information to func­
tion. [d. Without complete information, consumers may make inefficient decisions that 
will result in an inefficient mix of goods in the market. Id. Natural monopolies are 
those businesses for which the laws of supply and demand permit but a single efficient 
producer. Id. Externalities are the costs or benefits imposed on third parties as a side 
effect of a given transaction that are not reflected in prices. ld. 
171. This would not be the case if, as under earlier versions of federal housing 
law, a substandard unit would be eliminated for every government unit put on the mar­
ket. Cf TAGGERT III, supra note 74, at 26-28. However, that rule is no longer 
required. 
172. Cf BRUCE LINDEMAN, Low INCOME HOUSING SUBSIDIES AND THE Hous· 
ING MARKET: AN ECONOMIC ANALYSIS 66 (1969) ("Research Paper No. 50", Bureau of 
Business & Economic Research, School of Business Administration, Georgia State 
University) (refuting the argument that low-income housing subsidies do not compete 
with standard housing by demonstrating that when new public units are introduced to 
the market, households are drawn from the unsubsidized market into the subsidized 
market, which causes a disequilibrium in the unsubsidized market that leads to falling 
rentals and a decline in the unsubsidized housing stock). 
173. See Berkshire E. Assocs. v. Bd. of Appeals (Huntington), No. 80-14, at 7 
(Mass. Housing App. Committee June 1, 1982) ("We have, in a number of other deci­
sions, indicated our interpretation of what the legislature intended to be counted to­
ward the ten per cent of 'subsidized' housing with which a town was to be 'credited' 
toward its '774 quota.' We have held that the legislature intended to recognize a long­
term subsidy commitment to 'permanent' housing which, because of the subsidy, would 
become available as decent, safe and sanitary housing to low or moderate income per­
sons at rental levels they could afford. Under such an interpretation we do not count 
53 2001] A PERSPECTIVE FROM THE ZBA 
does not prohibit the consideration of market conditions when de­
termining "need," the HAC has not in the past permitted the con­
sideration of affordable market rental units in the needs 
assessment. Instead, the HAC opinions appear to measure need 
strictly against the number of existing government-subsidized hous­
ing units in the relevant region. Specifically, the HAC only inquires 
whether a town has met the mathematical safe harbors contained in 
the Act. 
Even if failure to attain the mathematical safe harbors is "com­
pelling evidence" of need, a town's failure to meet the mathemati­
cal formulas should not end the inquiry regarding the "need" for 
the construction of new government-subsidized housing units. It is 
entirely possible that a ZBA in a town that meets the mathematical 
safe harbors could nevertheless find that a need still exists in that 
town for additional low-income housing.174 Conversely, a zoning 
board in a town that does not attain the mathematical safe harbors 
might properly determine that in the town and the region within 
which the town is located, there is no need for the construction of 
new government-subsidized low-income housing units. 
Yet the HAC clings to the mathematical safe harbors as the 
standard for the supply of low-income housing. The HAC employs 
the mathematical safe harbors in the needs assessment because it 
interprets the legislative intent behind those provisions as being to 
"recognize a long-term subsidy commitment to 'permanent'175 
housing which, because of the subsidy, would become available as 
decent, safe and sanitary housing176 to low or moderate income per-
subsidized rental housing where the subsidy commitment is for one year and runs from 
year to year. Nor do we count government-guaranteed mortgages, which could be re­
placed by totally private mortgages any time the financial market turned around and 
made it more profitable to do so. Further, any time the property changes hands, the 
subsidized mortgage might be terminated and replaced by private financing."), available 
at Nellco, supra note 18; see also Silver Tree Ltd. P'ship v. Bd. of Appeals (Tauton), No. 
86-19, at 18, (Mass. Housing App. Committee Oct. 19, 1988) (quoting Berkshire E. As­
sacs., No. 80-14, at 7), available at Nellco, supra note 18. 
174. See Zoning Bd. of Appeals (Greenfield) v. Hous. Appeals Comm., 446 
N.E.2d 748, 754 n.12 (Mass. App. Ct. 1983). 
175. The HAC has refused to consider affordable market-priced units in the past 
based on the belief that market forces are fickle anQ. can change quickly, thereby mak­
ing the affordable units a mere mirage. Experience with government support of public 
housing, however, reveals that support is by no means "permanent." The subsidizing 
agency's obligation to fund the projects is contingent on legislative appropriations. 
176. The HAC's comments indicate that they believe there exists a link between 
the "permanence" of the funding source and the quality of the housing stock, but expe­
rience with various forms of government-sponsored housing do not bear this out. Many 
government-sponsored housing projects in fact are far from "decent, safe and sanitary" 
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sons at rental levels they could afford."l77 
Another argument that proponents raise against the inclusion 
of market-rate units is that the newly constructed government­
sponsored units are of better quality than the market-rate units and 
therefore are preferable. The underlying premise seems to be that 
without the government units, the low- to moderate-income tenants 
in existing rental units will live in substandard conditions. This ar­
gument holds some intuitive appeal, but it has shortcomings. It fails 
to account for the fact that in the American experience with gov­
ernment-sponsored housing, after the initial shine of newness has 
worn off, the government-supported units are often revealed to be 
worse than the old. This is frequently true because: budget con­
straints in the design and construction phases force corner-cutting 
that results in poor durability, or the projects were inappropriately 
designed to house too many people in too small a space, or mainte­
nance was not adequately provided for or for other reasons. The 
bold social engineering housing projects of the 1940s, 1950s, and 
1960s, such as Cabrini-Green in Chicago, Marina Village in 
Bridgeport, and Columbia Point in Boston, illustrate this point,178 
Granted, none of those were "774 projects," but the idea that this 
generation of government-housing bureaucrats is somehow immune 
to the mistakes of planning arrogance that befell their brethren in 
the past is a proposition that should engender a great deal of 
skepticism. 
This section has discussed how the determination of need using 
an in-place approach to housing policy is much more complicated 
than merely examining income data and establishing the existing 
number of public-housing units in the region. In light of the incom­
plete picture of housing supply and demand supplied by raw-in­
come figures and the typical submissions of housing developers, the 
ZBA ought to perform more analysis before reaching any conclu­
places to live. See, e.g., Joanne Ball, Can Columbia Point Be Harbor Point? Conversion 
Represents a Test of Social Engineering, BOSTON GLOBE, Aug. 14, 1988, at 74, available 
at 1988 WL 4626652 (describing the conditions at the Columbia Point housing project in 
Boston and the prospects for its conversion to a more hospitable housing community); 
Thomas Grillo, Public Housing's New Private Life, BOSTON GLOBE, Jan. 5, 1997, at G1 
(describing the conditions in the former America Park housing project in Lynn before it 
was privatized and discussing prospects for improvement of other public housing 
projects). 
177. Berkshire E. Assocs., No. 80-14, at 7, available at Nellco, supra note 18. 
178. See WITOLD RYBCZYNSKI, CITY LIFE: URBAN EXPECTATIONS IN A NEW 
WORLD 163-70 (1995) (discussing the design failures of the Cabrini-Green housing pro­
ject in Chicago). 
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sions about "need" for new construction of low-to moderate-in­
come housing. Certainly a ZBA would not be justified in finding a 
need just because an applicant for a comprehensive permit asserts 
the existence of a need. By the same token, attainment of the 
mathematical safe harbors provided in the Act179 should not be the 
benchmark for establishing lack of need. Instead need should be 
determined by focusing on the availability of affordable housing. If 
providing for the construction of additional government-subsidized 
housing units would satisfy an unmet regional demand for afforda­
ble housing, then a ZBA could find that a "need" exists for the 
proposed project. 
To further explore the link between the creation of new low­
income housing units and the satisfaction of local and regional 
needs for low-income housing, a ZBA might legitimately inquire 
into how existing government-assisted housing projects in the re­
gion have been rented up and to whom they have been leased.180 
Under a notion of "need" informed by the in-place approach to 
housing, if the existing government-sponsored housing has been fil­
led by tenants from outside the region, that should be an appropri­
ate factor to consider in the determination of local and regional 
need. 
2. Assessing Need Under a Mobility Relief Standard 
Another way to view the concept of "need" is through the lens 
of a policy designed to help balance out the economic, social, eth­
nic, and racial make-up of regions in the Commonwealth by provid­
ing low-income citizens in one region with the opportunity to 
relocate to other regions in the Commonwealth where traditionally 
they have been excluded. If one views the Act as being designed to 
promote the development of housing options to encourage decon­
centration of the Commonwealth's urban poor,181 then new low- to 
moderate-income housing units may be deemed "needed" if the 
town does not yet have its "fair share" of economically disadvan­
179. See supra notes 83-84 and accompanying text for a discussion of the Act's 
mathematical safe harbors. 
180. The use of waiting lists may be a useful index of pent-up demand for govern­
ment-assisted low-income housing. See Bagley v. Illyrian Gardens, Inc., 546 N.E.2d 
883, 887 (Mass. App. Ct. 1989) (using housing lists as evidence of regional need). In 
order to answer the more relevant question of what the regional need for housing is, the 
composition of the waiting list ought to be scrutinized as well. 
181. See Dorothy Altman, Anti Snob Law Produces Low Income Housing, PRAC. 
PLANNER, Dec. 1976, at 31, 9 (terming the provision of housing mobility alternatives for 
urban poor and minorities an "unstated goal" of the Act). 
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taged citizens and racial and ethnic minorities, even if the new units 
would not be effective in addressing the housing needs of the ex­
isting residents of the region.1S2 Certainly the HAC has interpreted 
the Act in a way that requires every town to allow some low-income 
units.IS3 The requirement that a town permit the construction of 
low-income housing without regard to whether the region's housing 
needs will be addressed by the new constraints raises the possibility 
that "need" for purposes of the Act should be evaluated under a 
mobility relief approach to housing policy, in which the goal of the 
Act is to promote the development of more economically, socially, 
and ethnically diverse communities across the Commonwealth.184 
Indeed, commentators have advocated mobility relief as a legiti­
mate tool of housing policy on the theory that much of the problem 
with housing for the poor is inextricably tied with problems of racial 
discrimination. lss 
182. Members of the legislature that enacted chapter 774 clearly saw mobility 
relief as part of the justification for the Act. See C.F. Flaherty, Jr., letter to the Editor, 
No Segregation by Credit Card, BOSTON GLOBE, Aug. 16, 1969 at 6 (letter from the state 
representative from the Third Middlesex District, Cambridge, discussing the passage of 
chapter 774 and noting "[ilt does ... take exception to the suburbs exercising their 
zoning power in such a way as to discriminate against minorities. The strategy is essen­
tially one of economic exclusion, but it is often accompanied by an unmistakable under­
tone of determination to keep socially 'undesirable' people out of the community. . .. 
This segregation by economic groups prevents minorities from moving into vast resi­
dential areas of our Commonwealth. It excludes them from entire towns. It confines 
the poor and racial and ethnic groups to our central cities. It frustrates the equal treat­
ment of individuals guaranteed by the Constitution. It is building a system of apartheid 
- American style. It represents a residential version of the separate but unequal treat­
ment already struck down by the Supreme Court"). 
183. The SJC and the HAC sometimes refer to the mathematical safe harbors as a 
town's "minimum housing obligation", suggesting that until a town achieves one or 
more of the safe harbors it is required to permit the construction of new low- to moder­
ate-income housing, regardless of need in the region. See, e.g., Bd. of Appeals (Hano­
ver) v. Hous. Appeals Comm., 294 N.E.2d 393, 413 (Mass. 1973); see also supra notes 
83-84 and accompanying text for a discussion of the mathematical safe harbors. 
184. See FINAL REPORT OF THE MASS. SPECIAL COMM. ON Low-INCOME Hous., 
supra note 18, at 10 (noting that one of the goals of housing policy should be "to permit 
the development of balanced neighborhoods of diverse social, economic and ethnic 
groups."). 
185. Some commentators on public housing believe that issues of racial justice are 
or should be at the core of housing policy, and they advocate the use of the law to break 
down the geographic segregation that can aggravate inequality. For these people, the 
goal of moving the inner-city poor into suburban and rural settings is a stated priority. 
See generally John Charles Boger, Toward Ending Residential Segregation: A Fair Share 
Proposal for the Next Reconstruction, 71 N.C. L. REV. 1573, 1573-79 (1993) (proposing 
a broad national "fair share" requirement for public housing to facilitate, among others 
things, integration); Justin D. Cummins, Recasting Fair Share: Toward Effective Housing 
Law and Principled Social Policy, 14 LAW & INEQ. 339, 339-41 (1996) (urging a plan of 
"fair share" housing requirements to combat racial segregation); James J. Hartnett, 
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At an intuitive level, it would be easy to accept the premise 
that discrimination against racial minorities has contributed over 
the years to local opposition to low-income housing projects, which 
are likely to be perceived as housing for poor racial minorities, and 
has contributed to the racial segregation of the housing stock. On 
closer consideration, however, the phenomenon of racially segre­
gated housing is not so easy to explain away. While certainly the 
government should adopt policies designed to eliminate racial 
prejudice and promote mutual understanding and respect, it is not 
at all clear that the mere existence of predominantly white commu­
nities reflects active discrimination against minorities. It might just 
reflect a preference for whites to live in predominantly white ar­
eas.186 The distinction may be subtle, but worth considering for at 
least a moment. 
Attempts to integrate neighborhoods tend to show that whites 
will tolerate the incursion of minorities up to a certain point after 
which most whites will leave the neighborhood and it will become 
predominantly minority.187 Although empirical studies have not es­
tablished a numerical value for the tipping point, the phenomenon 
has been widely observed.188 If the tipping point phenomenon is 
Note, Affordable Housing, Exclusionary Zoning, and American Apartheid: Using Title 
VIII to Foster Statewide Racial Integration, 68 N.Y.U. L. REV. 89, 89-92 (1993) (advocat­
ing the use of anti-discrimination laws to help inner-city poor to escape the ghetto and 
to integrate predominantly white communities); Florence Wagman Roisman, Goals, 
Opening Up the Suburbs to Racial Integration: Lessons for the 21st Century, 23 W. NEW 
ENG. L. REV. (forthcoming 2001) (arguing that the Massachusetts law has fallen far 
short of providing needed mobility relief). 
186. See Richard F. Muth, The Causes of Housing Segregation, in ISSUES IN 
HOUSING DISCRIMINATION, 3-9 (1985) ("Prejudice would imply that whites have an ab­
solute aversion to living among blacks. However, whites may merely have an absolute 
preference for living among other whites. Whichever is the case, the housing market 
result would be the same - the development of segregated white and black residential 
areas."). But see Joe T. Darden, Choosing Neighbors and Neighborhoods: The Role of 
Race in Housing Preference, in DIVIDED NEIGHBORHOODS 15,22-37 (Gary A. Tobin 
ed., 1987) (assessing the "preference" theory of discrimination from the black perspec­
tive and concluding that African-Americans do not prefer neighborhoods that are ra­
cially homogenous but instead would prefer mixed-race communities). 
187. It appears that black integration exhibits a typical "tipping point" phenome­
non. The tipping point is a powerful explanatory tool based on the idea that most phe­
nomena can be modeled mathematically with functions that have equilibria and that 
certain functions, such as the classic epidemic model, possess the characteristic of be­
coming very unstable after the equilibrium, or tipping point is exceeded. See THOMAS 
C. SCHELLING, MICROMOTIVES AND MACROBEHAVIOR 137-66 (1978), for an accessible 
discussion of the tipping point concept in connection with neighborhood segregation; 
this chapter also provides a model of how neighborhoods become segregated by the 
aggregation of individual choices. 
188. See Alexander Polikoff, Sustainable Integration or Inevitable Resegregation: 
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real, the gains from minority migration to the suburbs promoted by 
laws like the Act will be fleeting, as the towns to which the target 
population moves eventually transform into new, suburban, minor­
ity neighborhoods.189 
More generally, the suburban zoning restrictions that were at 
the center of the "anti-snob" campaign when the Act was passed 
may be based on less pernicious motives than racial prejudice. It is 
more likely in many cases, that the restrictions were the result of a 
simple desire to maintain local property values by preventing the 
creation of lower-price buildings in the town. This move is not irra­
tional, as it will maximize the value of the major investment that 
townspeople have made in their biggest asset, their home.190 This 
is, of course, one of the basic ideas behind classic zoning laws, 
which may deserve criticism in their own right, but not in this arti­
cle. Local residents will continue to oppose government-assisted 
housing in their towns if that housing brings with it the fear of de­
clining property values. 
If mobility relief is recognized as a goal of the Act, it ought to 
be subject to periodic re-examination to make sure the political 
support for such a goal still exists. Experience has shown that mo­
bility relief programs have not clearly demonstrated their value for 
improving the lot of inner-city minorities.191 From the point of view 
of racial and ethnic minorities, mobility relief may be counter­
productive over the long run. Minority political impotence 
The Troubling Question, in HOUSING DESEGREGATION AND FEDERAL POLICY 43 
(John Goering ed., 1986) (discussing the difficulty of maintaining integrated communi­
ties in light of the tipping phenomenon and considering the use of race-conscious home­
ownership counseling to channel whites into black neighborhoods and vice versa); 
Nancy A. Denton & Douglas S. Massey, Patterns of Neighborhood Transition in a Mul­
tiethnic World: U.S. Metropolitan Areas, 1970-1980,28 DEMOGRAPHY, February 1991, at 
41-63; John M. Goering, Neighborhood Tipping and Racial Transition: A Review of 
Social Science Evidence, 44 J. OF AM. INST. OF PLANNERS 68, 69-70, 76-77 (1978) (find­
ing that a tipping point may exist in some areas under certain conditions, but concluding 
that neighborhoods are too different historically, demographically, and socially to for­
mulate a general rule about tipping points in all situations). 
189. See Diana Jean Schemo, Persistent Racial Segregation Mars Suburbs Green 
Dreams, N.Y. TIMES, Mar. 17, 1994, at AI, available at LEXIS Newslibrary, Major 
Newspaper File (noting that although one third of the black population lives in the 
suburbs, the suburbs themselves have not become truly integrated, but rather have de­
veloped minority neighborhoods). 
190. See Downs, supra note 25, at 268. 
191. See Michelle Adams, Mobility, Integration and Equalization: Remediation 
for Systemic Housing Discrimination in Low-Income Communities 39-49 (1994) (un­
published LL.M. thesis, Harvard Law School) (on file with author) (discussing exper­
iences in Hartford, Cincinnati, and Chicago). 
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achieved through a majority diaspara of minority communities may 
be the most insidious form of discrimination against minority 
groupS.192 Viewed in this light, desegregation is counterproductive 
since it tends to dilute political power of the minority group by 
making sure they always remain in minority status.193 
Therefore, in any public dialogue about the Act and what it is 
supposed to achieve, the participants ought to discuss whether the 
Act is designed to promote in-place relief where a given region 
takes care of its own poor residents or mobility relief or both. One 
suspects, after surveying the thirty year history of this law, that local 
ZBAs tend to apply an in-place standard, while the HAC uses a 
mobility standard. While the policy of mobility relief is politically 
and emotionally charged, it must be aired because across racial 
lines people of good will can and do have legitimately differing 
views on the effectiveness of mobility relief as a way to achieve a 
more just society, and, incidentally, to create decent housing. 
CONCLUSION 
Applying chapter 774 in rural communities can be awkward. 
The ZBA, as the central clearinghouse in the Comprehensive Per­
mit process, faces some fundamental and unanswered questions 
about its role. The actual application of the Act raises sticky ques­
tions as well, such as "what is the region within which the need for 
low-income housing must be assessed?" and "what is need for pur­
poses of the Act - an in-place kind of need or a mobility relief kind 
of need?" The answers to these questions can only be found in 
open debate about the direction of housing policy in the Common­
wealth. People can and do have differing perspectives on the wis­
dom and viability of the various approaches to housing policy. A 
192. See id. at 57-86 (arguing that lack of political power in minority communities 
must be remedied not by integration but rather through equalization remedies designed 
to enhance self-determination and empowerment in the minority community). 
193. In fact, many people regard "successful" integration as that policy which 
maintains blacks in a numerical minority status. See John M. Goering, Introduction, in 
HOUSING DESEGREGATION AND FEDERAL POLICY, supra note 188, at 9, 12 (discussing 
and providing sources for the oft-repeated idea that racial stability depends on "a work­
able mechanism ensuring that whites will remain in a majority"). Of course, one should 
not underestimate the extent to which all government policies, including housing and 
tax policy, tend to institutionalize racism and promote segregation. See John A. Powell, 
How Government Tax and Housing Policies Have Racially Segregated America, in TAX­
ING AMERICA 80, 89-98 (Karen B. Brown & Mary Louise Fellows eds., 1996) (arguing 
that federal tax policy favoring home ownership, public housing policy, land use laws, 
and federal highway construction projects among other government programs have 
combined to a conscious effort to reinforce racial segregation). 
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debate that respects those differences of opinion while trying to 
move housing policy in the "right" direction (whatever that may be) 
would be most welcome by ZBA members, municipal leaders, and 
members of the municipal law bar. 




CHAPTER 40B. REGIONAL PLANNING 

LOW AND MODERATE INCOME HOUSING 

40B:20. Definitions. 
Section 20. The following words, wherever used in this section 
and in sections twenty-one to twenty-three, inclusive, shall, unless a 
different meaning clearly appears from the context, have the fol­
lowing meanings:­
"Low or moderate income housing", any housing subsidized by 
the federal or state government under any program to assist the 
construction of low or moderate income housing as defined in the 
applicable federal or state statute, whether built or operated by any 
public agency or any nonprofit or limited dividend organization. 
"Uneconomic", any condition brought about by any single fac­
tor or combination of factors to the extent that it makes it impossi­
ble for a public agency or nonprofit organization to proceed in 
building or operating low or moderate income housing without fi­
nancial loss, or for a limited dividend organization to proceed and 
still realize a reasonable return in building or operating such hous­
ing within the limitations set by the subsidizing agency of govern­
ment on the size or character of the development or on the amount 
or nature of the subsidy or on the tenants, rentals and income per­
missible, and without substantially changing the rent levels and 
units sizes proposed by the public, nonprofit or limited dividend 
organizations. 
"Consistent with local needs", requirements and regulations 
shall be considered consistent with local needs if they are reasona­
ble in view of the regional need for low and moderate income hous­
ing considered with the number of low income persons in the city or 
town affected and the need to protect the health or safety of the 
occupants of the proposed housing or of the residents of the city or 
town, to promote better site and building design in relation to the 
surroundings, or to preserve open spaces, and if such requirements 
and regulations are applied as equally as possible to both subsidized 
and unsubsidized housing. Requirements or regulations shall be 
consistent with local needs when imposed by a board of zoning ap­
peals after comprehensive hearing in a city or town where (1) low 
or moderate income housing exists which is in excess of ten per cent 
of the housing units reported in the latest federal decennial census 
of the city or town or on sites comprising one and one half per cent 
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or more of the total land area zoned for residential, commercial or 
industrial use or (2) the application before the board would result 
in the commencement of construction of such housing on sites com­
prising more than three tenths of one per cent of such land area or 
ten acres, whichever is larger, in anyone calendar year; provided, 
however, that land area owned by the United States, the common­
wealth or any political subdivision thereof, the metropolitan district 
commission or any public authority shall be excluded from the total 
land area referred to above when making such determination of 
consistency with local needs. 
"Local Board", any town or city board of survey, board of 
health, board of subdivision control appeals, planning board, build­
ing inspector or the officer or board having supervision of the con­
struction of buildings or the power of enforcing municipal building 
laws, or city council or board of selectmen. 
40B:21. 	 Low or moderate income housing; applications for 
approval of proposed construction; hearing; appeal. 
Section 21. Any public agency or limited dividend or nonprofit 
organization proposing to build low or moderate income housing 
may submit to the board of appeals, established under section 
twelve of chapter forty A, a single application to build such housing 
in lieu of separate applications to the applicable local boards. The 
board of appeals shall forthwith notify each such local board, as 
applicable, of the filing of such application by sending a copy 
thereof to such local boards for their recommendations and shall, 
within thirty days of the receipt of such application, hold a public 
hearing on the same. The board of appeals shall request the ap­
pearance at said hearing of such representatives of said local boards 
as are deemed necessary or helpful in making its decision upon such 
application and shall have the same power to issue permits or ap­
provals as any local board or official who would otherwise act with 
respect to such application, including but not limited to the power 
to attach to said permit or approval conditions and requirements 
with respect to height, site plan, size or shape, or building materials 
as are consistent with the terms of this section. The board of ap­
peals, in making its decision on said application, shall take into con­
sideration the recommendations of the local boards and shall have 
the authority to use the testimony of consultants. The board of ap­
peals shall adopt rules, not inconsistent with the purposes of this 
chapter, for the conduct of its business pursuant to this chapter and 
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shall file a copy of said rules with the city or town clerk. The provi­
sions of section eleven of chapter forty A shall apply to all such 
hearings. The board of appeals shall render a decision, based upon 
a majority vote of said board, within forty days after the termina­
tion of the public hearing and, if favorable to the applicant, shall 
forthwith issue a comprehensive permit or approval. If said hearing 
is not convened or a decision is not rendered within the time al­
lowed, unless the time has been extended by mutual agreement be­
tween the board and the applicant, the application shall be deemed 
to have been allowed and the comprehensive permit or approval 
shall forthwith issue. Any person aggrieved by the issuance of a 
comprehensive permit or approval may appeal to the court as pro­
vided in section seventeen of chapter forty A. 
40B:22. 	 Appeal to housing appeals committee; procedure; 
judicial review. 
Section 22. Whenever an application filed under the provisions 
of section twenty-one is denied, or is granted with such conditions 
and requirements as to make the building or operation of such 
housing uneconomic, the applicant shall have the right to appeal to 
the housing appeals committee in the department of housing and 
community development for a review of the same. Such appeal 
shall be taken within twenty days after the date of the notice of the 
decision by the board of appeals by filing with said committee a 
statement of the prior proceedings and the reasons upon which the 
appeal is based. The committee shall forthwith notify the board of 
appeals of the filing of such petition for review and the latter shall, 
within ten days of the receipt of such notice, transmit a copy of its 
decision and the reasons therefor to the committee. Such appeal 
shall be heard by the committee within twenty days after receipt of 
the applicant's statement. A stenographic record of the proceed­
ings shall be kept and the committee shall render a written decision, 
based upon a majority vote, stating its findings of fact, its conclu­
sions and the reasons therefor within thirty days after the termina­
tion of the hearing, unless such time shall have been extended by 
mutual agreement between the committee and the applicant. Such 
decision may be reviewed in the superior court in accordance with 
the provisions of chapter thirty A. 
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40B:23. 	 Hearing by housing appeals committee; issues; powers 
of disposition; orders; enforcement. 
Section 23. The hearing by the housing appeals committee in 
the department of housing and community development shall be 
limited to the issue of whether, in the case of the denial of an appli­
cation, the decision of the board of appeals was reasonable and con­
sistent with local needs and, in the case of an approval of an 
application with conditions and requirements imposed, whether 
such conditions and requirements make the construction or opera­
tion of such housing uneconomic and whether they are consistent 
with local needs. If the committee finds, in the case of a denial, that 
the decision of the board of appeals was unreasonable and not con­
sistent with local needs, it shall vacate such decision and shall direct 
the board to issue a comprehensive permit or approval to the appli­
cant. If the committee finds, in the case of an approval with condi­
tions and requirements imposed, that the decision of the board 
makes the building or operation of such housing uneconomic and is 
not consistent with local needs, it shall order such board to modify 
or remove any such condition or requirement so as to make the 
proposal no longer uneconomic and to issue any necessary permit 
or approval; provided, however, that the committee shall not issue 
any order that would permit the building or operation of such hous­
ing in accordance with standards less safe than the applicable build­
ing and site plan requirements of the federal Housing 
Administration or the Massachusetts Housing Finance Agency, 
whichever agency is financially assisting such housing. Decisions or 
conditions and requirements imposed by a board of appeals that are 
consistent with local needs shall not be vacated, modified or re­
moved by the committee notwithstanding that such decisions or 
conditions and requirements have the effect of making the appli­
cant's proposal uneconomic. 
The housing appeals committee or the petitioner shall have the 
power to enforce the orders of the committee at law or in equity in 
the superior court. The board of appeals shall carry out the order 
of the hearing appeals committee within thirty days of its entry and, 
upon failure to do so, the order of said committee shall, for all pur­
poses, be deemed to be the action of said board, unless the peti­
tioner consents to a different decision or order by such board. 
